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Introduction

On 2 April 2013, the UN General Assembly adopted the Arms Trade Treaty (ATT)

(UNGA resolution A/RES/67/234 B). Pacific countries were strong supporters of the ATT
throughout the negotiations, consistent with the common position on the ATT adopted
by the Pacific Islands Forum, and participated in a positive and united fashion on

many issues.

The implementation of the ATT will be facilitated if states have clarity on the obligations
and requirements under the Treaty. Pacific countries - with the exception of Australia
and New Zealand - are predominantly transit states, not exporters of arms, and as such
do notrequire elaborate export control mechanisms.

In an effort to support Pacific states in their ratification and implementation of the
ATT, the New Zealand Government has sponsored the development of model legislative
provisions to assistin identifying and translating ATT commitments into national
legislation. The main objective was to design legislative provisions that are appropriate
to ATT requirements as they relate to the Pacific region, and to meet the aspirations and
security objectives of our part of the world.



Model Law to Assist Pacific States to Implement the Arms Trade Treaty

The Model Law consists of:

» Partl(Preliminary) contains the short title and commencement as well as an
interpretation section, including definitions.

» Partll (Export) includes provisions on export licensing and the risk assessment to be
conducted by the relevant authority.

« Partlll (Import) contains provisions on import licensing.

« PartIV(Transit and Transhipment) contains provisions on regulating transit and
transhipment.

« PartV (Brokers and Brokering Activities) contains provisions on registering brokers as
well as licensing brokering activities.

» PartVI(Record-keeping) contains provisions for the keeping of records by the state as
well as by brokers and other actors engaged in importing and exporting arms.

» Part VIl (Administration of the Act) provides for the adoption of relevant regulations
including in relation to the forms for the various licences under the Act and details of
the records to be kept.

» Schedule (List of Controlled Goods) includes a list of goods controlled under the Act to
serve as the national control list under Article 5(4) of the ATT.

« Annex(Model Regulations) contains model regulations that could be adopted in
conjunction with the main legislation.

Each Part of the Model Law contains an overview of the relevant ATT provisions as well as
model legislative provisions and an explanatory commentary in the footnotes.

NOTE: This Model Law covers the provisions in the ATT that are suited to implementation
through national legislation. States Parties to the ATT will need to implement their
other ATT commitments - including those involving diversion prevention, reporting, and
international cooperation and assistance - through other measures.
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Part | - Preliminary
MODEL LEGISLATIVE PROVISIONS

Section 1. Short title and commencement

(1) ThisAct may be cited as the Arms Trade Treaty Implementation Act [insert date].
(2) ThisActcomesinto force on [insert date/procedure].

Section 2. Interpretation

(1) InthisAct-
“ammunition” means

(@) inrelationtosmallarmsand light weapons,acomplete round or its components,
including cartridge cases, primers, propellant powder, bullets or projectiles, that
areusedinasmallarmorlight weapon?, including the items listed in Part 2(A) of
the Schedule;

(b) inrelation to the conventional arms listed in Part 2(B)(a) to (g) of the Schedule,
munitions fired, launched or delivered by these arms, including the items listed in
Part 2(C) of the Schedule;

“antique small arms and light weapons” means small arms and light weapons
manufactured during or before 1899 [OR insert existing definition in national legislation];?

“Authority” means the competent national authority prescribed by the regulations;

“authorised officer” means [insert description of the persons who will have authority to
grant permits for the temporary import and/or export of small arms and ammunition e.g.
police or customs officers];

“broker” means a person who engages in one or more brokering activities [in return for
some form of benefit, whether financial or otherwise];

! Adapted from the definition in Art. 3(c) of the Firearms Protocol.

2 (Mandatory provision, ATT Article 5(3)). The definition of ‘small arms and light weapons’ is taken from the
International Tracing Instrument in accordance with the requirements of Art. 5(3) of the ATT. Antique small arms

and light weapons are excluded from the definition of ‘small arms and light weapons’, and thus must be defined. The
International Tracing Instrument and the Firearms Protocol stipulate that antique firearms and their replicas shall be
defined in accordance with domestic law, but must not include firearms manufactured after 1899 (Para. I1.4 and Art. 3(a)
respectively).
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“brokering activities” means negotiating, facilitating or arranging transactions that may
involve the export, import, transit or transhipment of conventional arms [ammunition, or
partsand components]® to, from or through [insert country], or from a place outside [insert
country] to another place outside [insert country];*

“conventional arms” means any of the items listed in Part 2(B) of the Schedule;®
“export” means to take out or cause to be taken out of [insert country];®

“exporting country” means the country from which the conventional arms, ammunition, or
parts and components are being exported;

“import” means to bring into or cause to be brought into [insert country];”

“importing country” means the country of final destination for the conventional arms,
ammunition, or parts and components that are being exported;

3 Throughout the Model Law, where the phrase ‘(ammunition, or parts and components]’ appears in square brackets

and red text, this indicates that the ATT does not require states to include ammunition or parts and components in

the context under consideration. For example, while under Article 10 of the ATT states are obliged to take measures to
regulate the brokering of conventional arms covered under Article 2(1) of the Treaty, they are not obliged to regulate

the brokering of ammunition or parts and components. Hence in Part V of this model law on brokering, references to
ammunition or parts and components appear in square brackets and red text. A reference to ammunition or parts and
components is included throughout the Model Law to enable those states that wish to regulate ammunition and parts and
components in the same way as conventional arms to do so. For those states that do not wish to regulate ammunition and
parts and components where they are not required to do so under the Treaty, the reference to these items can be removed
where it appears in red, bracketed text.

*This definition is adapted from the EU Council Common Position 2003/468/CFSP of 23 June 2003 on the control of
arms brokering and sections 15 and 16 of Australia’s Defence Trade Controls Act 2012. The ATT does not define the terms
‘broker’ or ‘brokering activities’. However, the report of the 2008 Group of Governmental Experts (GGE) on brokering
provides a description of the nature of brokering activities and some guidance on the matter (A/62/163 and Corr.1, paras.
8-11) noting that a broker ‘can be described as a person or entity acting as an intermediary that brings together relevant
parties and arranges or facilitates a potential transaction... in return for some form of benefit, whether financial or
otherwise’ (para. 8). The report lists the following as examples of the activities a broker might engage in:

(a) Serve as a finder of business opportunities to one or more parties; (b) Put relevant parties in contact; (c) Assist parties
in proposing, arranging or facilitating agreements or possible contracts between them; (d) Assist parties in obtaining the
necessary documentation; (e) Assist parties in arranging the necessary payments (para. 9).

The report also highlights that brokering activities can take place in the broker’s country of nationality, residence or
registration or another country; and that the weapons ‘do not necessarily pass through the territory of the country where
the brokering activity takes place, nor does the broker necessarily take ownership of the small arms and light weapons’
(para. 11).

States may choose to include a list of the types of activities that fall within the definition of brokering activities to make
it clear what activities are covered. They may also wish to exclude certain activities such as transport, freight forwarding,
storage, finance and insurance (described as ‘closely associated activities’ in paragraph 10 of the GGE report on
brokering) as the actors involved in these activities (such as banks or insurance or transport companies) may be regulated
under existing legislation.

®This term is included to cover larger conventional arms as well as small arms and light weapons. If a state decides to
prohibit the transfer of conventional arms other than small arms and light weapons in its legislation, this term can be
deleted and references to ‘conventional arms’ replaced with ‘small arms and light weapons’ throughout. Note: the term
‘conventional arms’ is used (rather than ‘arms’) because many Pacific states use the term ‘arms’ rather than ‘firearms’ in
their national legislation governing small arms.

©This definition is adapted from the existing definition in the Interpretation Acts of several Pacific states. Where a
definition of ‘export’ is included in a state’s existing Interpretation Act, it will not need to be included in the legislation
implementing the ATT.

7'This definition is adapted from the existing definition in the Interpretation Acts of several Pacific states. Where a
definition of ‘import” is included in a state’s existing Interpretation Act, it will not need to be included in the legislation
implementing the ATT.
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“partsand components” means any element or replacement element specially designed for
one or more conventional arms and essential to its operation,[ including the items listed in
Part 2(D) of the Schedule];®

[“person” means any natural or legal person;] ®

“small arms and light weapons” means any man-portable lethal weapon that expels or
launches, is designed to expel or launch, or may be readily converted to expel or launch a
shot, bullet or projectile by the action of an explosive, including any of the items listed in
Part 2(B)(h) and (i) of the Schedule, and excluding antique small arms and light weapons or
their replicas;*°

“transit” means the conveyance or movement through [insert country] to another country
where there is no change in the means of transport while in the territory of [insert country];

“tranship” or “transhipment” means the conveyance or movement of goods through [insert
country] to another country, where the goods are unloaded from one means of transport
and re-loaded to a different means of transport while in the territory of

[insert country].

Section 3. Exemption from application!

(1) ThisActdoesnotapply totheinternational movement of conventional arms
[,ammunition, or parts and components] for use by the Government of [insert
country], to the extent that these items remain under [insert country]’s ownership.

(2) Nothingin thisAct shall affect or be interpreted as limiting the relevant rights under
international law applicable to:

(a) anyship exercising theright of innocent passage (in accordance with international
law) through the territorial sea[ or archipelagic waters [in the case of an
archipelagic state] of [insert country]; or

(b) any ship or aircraft exercising the right of transit passage (in accordance with
international law) through or over any strait used for international navigation; or

(c) anyshiporaircraftindistress.

8 Drafters may choose to include a separate list of specific parts and components covered by the Act in addition to a
general definition.

9 Most Pacific states have a definition of ‘person’ in existing legislation and accordingly will not need to include such a
definition in the legislation implementing the ATT.

10 (Mandatory provision, ATT Article 5(3)). The ATT does not include definitions of the arms or activities covered by
the Treaty. However, Article 5(3) stipulates that national definitions for the category covered under Article 2(1)(h) (small
arms and light weapons) ‘shall not cover less than the descriptions used in relevant United Nations instruments at the
time of entry into force of this Treaty’. The above definition is taken from the International Tracing Instrument, para.
I1.4, and constitutes the only definition of ‘small arms and light weapons’ included in a UN instrument.

Note: The Firearms Protocol does include a definition of ‘firearms’, however, in Art. 3(a): ““Firearm” shall mean any
portable barrelled weapon that expels, is designed to expel or may be readily converted to expel a shot, bullet or projectile
by the action of an explosive, excluding antique firearms or their replicas. Antique firearms and their replicas shall be
defined in accordance with domestic law. In no case, however, shall antique firearms include firearms manufactured
after 1899,

I (Mandatory provision, ATT Article 2(3)). Article 2(3) provides that the Treaty shall not apply to the international
movement of conventional arms by, or on behalf of, a State Party for its use provided that the conventional arms remain
under that State Party’s ownership. The Treaty does not specify that ammunition and parts and components are also
exempt from the application of the Treaty in these circumstances but states may choose to also exempt these items from
the application of their legislation.
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Part Il - Export

OVERVIEW

Under the ATT, States Parties are required to establish a national control system to
regulate the export of conventional arms, ammunition, and parts and components. As
part of that national control system, states must apply certain criteria when deciding
whether to grantalicence to exportarms or otheritems.

ATT Article 6 - Prohibitions requires States Parties to refuse to authorise the transfer
of conventional arms, ammunition, or parts and components if:

(1) thetransfer would violate their obligations under measures adopted by the
UN Security Council acting under Chapter VIl of the UN Charter (such as arms
embargoes);
(2) thetransfer would violate their obligations underinternational agreements to
which they are a Party; or
(3) thearmsoritemswould be usedin the commission of genocide, crimes against
humanity, or war crimes.
ATT Article 7 - Export and Export Assessment requires states to conduct a risk
assessment before authorising the export of conventional arms, ammunition, or parts
and components to assess the potential that the arms or items:
(1) would contribute to or undermine peace and security;
(2) could be used to:
(@) commitor facilitate a serious violation of international humanitarian law;
(b) commit or facilitate a serious violation of international human rights law;
(c) commitor facilitate an act constituting an offence under international
conventions or protocols relating to terrorism to which the exporting State is
a Party; or
(d) commit or facilitate an act constituting an offence under international
conventions or protocols relating to transnational organised crime to which
the exporting State is a Party.
If a state determines that there is an overriding risk of any of the negative
consequences listed, it must refuse to authorise the export.
States are also required to assess the risk of the arms or items to be exported being
used to commit or facilitate serious acts of gender-based violence or serious acts
of violence against women and children (Article 7(4)), as well as their risk of being
diverted (Article 11(2)).

ARMS TRADE TREATY: MODEL LAW 8
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Section 4. Restriction on export*?

(1) Theexportofanygoods listed in Part1of the Schedule from [insert country] is
prohibited.

(2) Theexportofanygoods listed in Part 2 of the Schedule from [insert country] is
prohibited, unless an export licence has been granted by the Authority.

(3) Apersonwho wishes to export goods listed in Part 2 of the Schedule shall apply to the
Authority in the prescribed manner for an export licence.

(4) Subjecttosection5, the Authority may grant or refuse to grant an exportlicence toan
applicant mentioned in subsection (3), and shall inform the applicant of its decision. 3

(5) Anexportlicenceis subject toany conditions specified.

12 (Mandatory provision, ATT Articles 2, 3, 4, and 5). Articles 3 and 4 require States Parties to establish and maintain a
national control system to regulate the export of ammunition/munitions and parts and components, respectively. Article
5 requires States Parties to establish a national control system to implement the Treaty, including provisions regulating
the export of conventional arms and a national control list.

Model section 4 contemplates that a state will list items to be controlled in the Schedule to the Act, which could form

the national control list States Parties are required to establish in accordance with Article 5(2) of the Treaty. Model
section 4 gives a state the option to absolutely prohibit the export of some items (to be listed in Part 1 of the Schedule)
while allowing the export of other conventional arms (to be listed in Part 2 of the Schedule), subject to a licence from the
competent authority. For example, some States Parties may consider that it is not appropriate (or desirable) for anyone
other than the state itself to export battle tanks, armoured combat vehicles, etc., and accordingly may prohibit the export
of these items outright, while allowing the export of small arms and light weapons. If a state already controls the export
of small arms and light weapons through national legislation but wants to prohibit the export of all other conventional
arms in the scope of the Treaty by anyone other than its state agencies, it could simply omit small arms and light weapons
from the Schedule.

If a state does not want to absolutely prohibit the export of certain items, it could simply subject all items listed in the
Schedule to an export licence as follows:

The export of any goods listed in the Schedule from [insert country] is prohibited, unless an export licence has been
granted by the Authority.

3 (Mandatory provision, ATT Article 5(5)). Article 5(5) of the Treaty requires States Parties to designate competent
national authorities to have an effective and transparent national control system. Such competent national authorities
should be responsible for considering export licence applications. The ATT does not prescribe, however, how applications
for export licences should be made and what documentation should be required. States wishing to implement an effective
export control system should consider the following: 1) What documents must be submitted by the applicant as part

of the export licence process? 2) What information or particulars will be included in an export licence? Suggestions

and examples of the types of information and documentation that could be sought are included in Part 2 of the model
regulations in the Annex.

ATT Article 12 - Record keeping requires States Parties to maintain records of export authorisations granted or actual
exports of conventional arms (but not ammunition or parts and components). It stipulates that such records should
include: ‘the quantity, value, model/type, authorized international transfers of conventional arms covered under Article
2(1), conventional arms actually transferred, details of exporting State(s), importing State(s), transit and transhipment
State(s), and end users, as appropriate’ (Article 12(3)). Accordingly, states should ensure they require this information as
part of the export licence application and include it in the particulars of the export licence granted and recorded by the
relevant state agency.

ARMS TRADE TREATY: MODEL LAW 9
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Section 5. Consideration of export licence application

(1) TheAuthority shall refuse an application®* foralicence to export conventional arms,

ammunition, or parts and components if:

(a) theexportwouldviolate [insert country]’s obligations under measures adopted by
the United Nations Security Council acting under Chapter VIl of the Charter of the
United Nations, including arms embargoes;

(b) theexportwould contravene [insert country]’s other international obligations[
underinternational agreements to which [insert country] is a Party];** or

(c) ithasknowledge at the time of considering the application for the export licence
that the conventional arms, ammunition, or parts and components would be used
in the commission of genocide, crimes against humanity, or war crimes.

Alternative drafting (section 5(1)(c))*

(c)ithasreliable information that provides substantial grounds for believing that

the conventional arms, ammunition, or parts and components would be used in the
commission of genocide, crimes against humanity, grave breaches of the Geneva
Conventions of 1949, attacks directed against civilian objects or civilians protected as such,
orother war crimes committed in international and in non-international armed conflict,
and including serious violations of Common Article 3 to the Geneva Conventions of 1949,
aswellaswar crimes as described in the Hague Convention IV of 1907 and its Regulations,
the Additional Protocols of 1977 to the Geneva Conventions and the Rome Statute of the
International Criminal Court of 1998.

(2) Iftheapplicationis notrefused under subsection (1), the Authority shall assess the
risk¥” that conventional arms, ammunition, or parts and components to be exported:

(@) would undermine peace and security; or
(b) could be used to commit or facilitate:
i. aseriousviolation of international humanitarian law;
ii. aseriousviolation of international human rights law;
jii.

an actconstituting an offence under international conventions or protocols
relating to terrorism[ to which [insert country] is a Party];

14 (Mandatory provision, ATT Article 6). Under Article 6 of the Treaty, the transfer of conventional arms, ammunition,
or parts and components is prohibited if the circumstances described in model section 5(1)(a) to (c) exist.

15 Under Article 6(2) a State Party must not authorise the transfer of conventional arms, ammunition, or parts and
components if the transfer would violate ‘its relevant international obligations under international agreements to

which it is a Party, in particular those relating to the transfer of, or illicit trafficking in, conventional arms’. The text in
model section 5(1)(b) therefore reflects the language of the Treaty. However, should a state wish to extend the obligation
to prohibit transfers that violate any of its international obligations (including those that may not be in international
agreements, such as customary international law), they should delete the text in square brackets.

16 The alternative drafting in model section 5(1)(c) draws from a ‘Model Interpretative Declaration for the ATT’ circulated
by Switzerland to UN Member States on 22 October 2013. The alternative drafting provides greater detail of the
international obligations that most Pacific states have undertaken relating to war crimes. States may, however, choose to
replicate the exact language of Article 6(3) of the Treaty.

7 (Mandatory provision, ATT Articles 7(1), 7(4) and 11(2)). Under Article 7(1) of the Treaty, if an export is not prohibited
outright because the circumstances in Article 6 are not present, States Parties must then assess the potential that the
conventional arms, ammunition, or parts and components to be exported could contribute to peace and security or
could lead to the consequences outlined in model section 5(2)(a) to (b)(iv). In addition, under Article 7(4) of the Treaty,
as part of the risk assessment, States Parties must take into account the risk that the items could be used to commit or
facilitate the acts outlined in model section 5(2)(b)(v). And, under Article 11(2) of the Treaty, States Parties must assess the
risk of diversion of an export (as per model section 5(2)(c)), and may consider not authorising the export as a diversion
prevention measure.

ARMS TRADE TREATY: MODEL LAW 10
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iv. anactconstituting an offence under international conventions or protocols
relating to transnational organised crime [to which [insert country] is a Party]; or

v. seriousacts of gender-based violence or serious acts of violence against women
and children; or

(c) could bediverted prior to, or after, delivery to theirintended end-user.

(3) Ifonthe basis of the assessment conducted under subsection (2) the Authority
determines that thereis a substantial®*® risk that the conventional arms, ammunition,
or partsand components:

(@) would undermine peace and security;* or
(b) could be used to commit or facilitate:
i. aseriousviolation of international humanitarian law;?
ii. aseriousviolation of international human rights law;*
iii.

an act constituting an offence under international conventions or protocols
relating to terrorism[ to which [insert country] is a Party];2 or

iv. anact constituting an offence underinternational conventions or protocols
relating to transnational organised crime[ to which [insert country] is a Party];*

and therisk cannot be mitigated,* the Authority shall refuse the application foran
export licence.

18 Under Article 7(3) of the Treaty, a State Party must not authorise an export if, having conducted a risk assessment,

it determines that there is an ‘overriding’ risk of certain consequences. The term ‘overriding’ risk is not defined in the
Treaty. During the ATT negotiations, many states — including Pacific states — called for the term ‘substantial’ risk to be
used instead. States may choose to revert to the Treaty language and replace ‘substantial’ with ‘overriding’.

1 (Mandatory provision, ATT Article 7(1)(a) and (3)). Under Article 7(3) of the Treaty, if, having conducted a risk
assessment, a State Party determines that there is an ‘overriding’ risk that the items to be exported would undermine
peace and security, it must not authorise the export.

20 (Mandatory provision, ATT Article 7(1)(b)(i) and (3)). Under Article 7(3) of the Treaty, if, having conducted a risk
assessment, a State Party determines that there is an ‘overriding’ risk that the items to be exported could be used to
commit or facilitate a serious violation of international humanitarian law, it must not authorise the export.

2 (Mandatory provision, ATT Article 7(1)(b)(ii) and (3)). Under Article 7(3) of the Treaty, if, having conducted a risk
assessment, a State Party determines that there is an ‘overriding’ risk that the items to be exported could be used to
commit or facilitate a serious violation of international human rights law, it must not authorise the export.

22 (Mandatory provision, ATT Article 7(1)(b)(iii) and (3)). Under Article 7(3) of the Treaty, if, having conducted a risk
assessment, a State Party determines that there is an ‘overriding’ risk that the items to be exported could be used to
commit or facilitate an act constituting an offence under international conventions or protocols relating to terrorism to
which it is a Party, it must not authorise the export.

2 (Mandatory provision, ATT Article 7(1)(b)(iv) and (3)). Under Article 7(3) of the Treaty, if, having conducted a risk
assessment, a State Party determines that there is an ‘overriding’ risk that the items to be exported could be used to
commit or facilitate an act constituting an offence under international conventions or protocols relating to transnational
organised crime to which it is a Party, it must not authorise the export.

24 (Mandatory provision, ATT Article 7(1) and (2)). Under Article 7(2) of the Treaty, a State Party must consider whether
there are measures that could be taken to mitigate the risks identified in model section 5(2)(a) and (b)(i)-(iv).

ARMS TRADE TREATY: MODEL LAW 11
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(4) Ifonthe basis of the assessment conducted under subsection (2) the Authority
determines that there is a substantial® risk that the conventional arms, ammunition,
or parts and components:

(@) could be used to commit or facilitate serious acts of gender-based violence or
serious acts of violence against women and children;?* or

(b) could bediverted prior to, or after, delivery to theirintended end-user,?” and the
risk cannot be mitigated, this would resultin a presumption that the Authority
will refuse the application for an exportlicence.

Section 6. Revocation or amendment of an export licence®
(1) TheAuthority shall revoke an export licence if, after the licence was granted and prior
to the export of any items covered by the export licence:

(@) anarmsembargo hasbeenimposed on theimporting country or the final recipient
of the conventional arms, ammunition, or parts and components covered by the
export licence; or

(b) theAuthority acquires:

i. knowledge that the conventional arms, ammunition, or parts and components
would be used in the commission of genocide, crimes against humanity, or war
crimes;* or

ii. information that leads the Authority to assess that there is a substantial risk of
any of the consequences in section 5(2).

(2) TheAuthority may revoke oramend an export licence prior to its expiration [if:

(a) falseor misleadinginformation has been supplied in order to obtain the licence;

(b) theconditionson thelicence are not fully complied with; or

(c) linany [other] circumstances that the Authority considers appropriate.

(3) TheAuthority shallinform the holder of the export licence of the revocation or
amendment, which takes effectimmediately.

2 See footnote 18.

26 (Non mandatory provision). Under Article 7(4) of the Treaty, as part of the risk assessment, States Parties must take
into account the risk that the arms or items could be used to commit or facilitate serious acts of gender-based violence

or serious acts of violence against women and children. The Treaty does not require States Parties to refuse the export if
such a risk exists except to the extent that any such acts would constitute a serious violation of international human rights
law or international humanitarian law.

2 (Optional provision, Article 11(2)). Under Article 11(2), States Parties must assess the risk of diversion of an export. The
Treaty does not require States Parties to refuse the export if such a risk exists, but it does suggest States Parties consider
not authorising the export as a diversion prevention measure.

8 (Mandatory provision, ATT Article 7(1) and (2)). Under Article 7(2) of the Treaty, a State Party must consider whether
there are measures that could be taken to mitigate the risks identified in model section 5(2)(a) and (b)(i)-(iv).

% (Encouraged provision, ATT Article 7(7)). Article 7(7) of the Treaty encourages a State Party to reassess an export
authorisation after it has been granted if it becomes aware of new relevant information that may alter or affect its decision
to grant the licence. Accordingly, States Parties should ensure they have the power under national legislation to revoke
or amend an export licence after it has been granted. Model section 8 includes an obligation on the part of the relevant
authority to revoke an export licence if circumstances have changed viz. an arms embargo has been put in place since the
export licence was granted; the Authority acquires knowledge that indicates the items to be exported would be used to
commit genocide, crimes against humanity, or war crimes; or the Authority acquires information that indicates one of
the consequences in model section 5(2) might arise. Drafters may choose to list examples of the other circumstances in
which the Authority may revoke or amend an export licence, or the Authority may be given absolute discretion to revoke
or amend an export licence without specifying the circumstances when such action may be taken.

301f the alternative drafting in model section 5(1)(c) is adopted, this should be inserted here.
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Section 7. Export offences®

(1) Apersonwho contravenes section 4 commits an offence and is liable upon conviction
to:

(@) inthecaseofanindividual,imprisonment foraterm not exceeding[..] yearsortoa
fine not exceeding[..] or both;
(b) inthecaseofabodycorporate,afinenotexceeding|[..].

(2) Where an offence under subsection (1) is committed by a body corporate, each
director, manager or other similar officer of the body corporate shall be guilty of that
offence and punishable under subsection (1)(a) if:

(a) that person knowingly authorised or permitted the commission of the offence; or
(b) the offenceis attributable to any negligence on the part of that person.

(3) Anycourtwhich convictsaperson under subsection 1(a) or (b) may order thatany
arms,ammunition, or parts and components involved in the commission of the offence
be forfeited to the State [for destruction]?.

Section 8. Temporary export licence*
OPTION A

(1) Personsin either of the following categories may export a maximum of [insert
appropriate number] small arms without obtaining an export licence from the
Authority under section 4:

(a) citizensand permanent residents of [insert country] taking small arms overseas
for their own use [for less than 30 days]for sporting or recreational purposes; or

(b) personsotherthan citizens and permanent residents of [insert country] who
have beenin [insert country] for sporting or recreational purposes may export
their small arms which they originally imported with a temporary importlicence
granted under section 11.

3 (Suggested provision). The Treaty does not expressly require States Parties to establish criminal offences in their
national laws for illegal trafficking offences, including the export of conventional arms without a licence. However, it does
require States Parties to take the measures necessary to implement the provisions of the Treaty (Article 5(5)). Establishing
criminal offences for illegal trafficking of conventional arms forms part of an effective national control system. In
addition, the UN Programme of Action on Small Arms (PoA) and the Firearms Protocol call for states to establish illicit
trafficking and illicit trade (respectively) as criminal offences.

It is assumed that Pacific states’ criminal codes already cover attempts to commit offences, conspiracy to commit
offences, and aiding and abetting the commission of offences. Drafters should ensure that this is the case but if it is not,
they should expand the types of associated offences and applicable penalties in model section 7 accordingly. This applies
to all offences contemplated in the Model Law.

32 (Suggested provision). The Treaty does not stipulate that when arms are exported without an export licence they should
be forfeited to the state and destroyed. The Firearms Protocol provides that illicitly trafficked arms should be seized and
destroyed to prevent them falling into the hands of unauthorised persons (Art. 6(2)).

¥ (Suggested provision). There is no requirement under the Treaty that States Parties include simplified procedures
governing the temporary export of small arms from their territories. However, the focus of the ATT is on trade-related
activities. The temporary export of small arms for recreational and sporting purposes where there is no change in
ownership lies outside this context. Moreover, paragraph 13 of the Treaty Preamble does acknowledge the ‘legitimate
trade and lawful ownership, and use of certain conventional arms for recreational, cultural, historical, and sporting
activities, where such trade, ownership and use are permitted or protected by law’.

ARMS TRADE TREATY: MODEL LAW 13



(2) Personsexporting small arms covered by subsection (1)(a) may exportup toa
maximum of [insert appropriate quantity] of related ammunition for such arms.

(3) Personsexporting small arms covered by subsection (1)(b) may exportup to a
maximum of [insert appropriate quantity] of related ammunition and/or used
cartridges for such arms.

(4) Forthe purposes of this section only, the term ‘small arms’ means [insert the types
of small arms permitted for temporary export...], and ‘related ammunition’ means
ammunition used for those small arms.

OPTION B

(1) Apersondeparting from [insert country] for a stay of less than [30] days who exports
small arms and related ammunition for his or her own sporting or recreational use
shall,in the prescribed manner, apply to an authorised officer for a temporary export
licence for the small arms and related ammunition.

(2) Apersonwho fails to obtain atemporary export licence for any small arms and
related ammunition exported under subsection (1) commits an offence and is liable
upon conviction to imprisonment for a term not exceeding [..] years or to a fine not
exceeding[..] or both.

(3) Nopersonmayexport more than[..] small arms, and more than [insert appropriate
quantity] of related ammunition for such arms, under subsection (1).

(4) Atemporary exportlicence remainsin force for [...] days from the date of issue and may
be renewed by an authorised officer.

(5) Forthe purposes of this section only, the term ‘small arms’ means [insert the types
of small arms permitted for temporary export...],and ‘related ammunition’ means
ammunition used for those small arms.
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Part il -Import

OVERVIEW

ATT Article 8- Importincludes commitments that are specific to the import of
conventional arms, although there are other provisions in the Treaty that are also
relevant to the import of conventional arms. The obligations and entitlements that
importing States Parties have under Article 8 can be summarised as follows:

(1) they must take measures to provide exporting States Parties with the
information they require to make an export assessment;

(2) they must take measures to regulate, where necessary, the import of
conventional arms;

(3) theyareentitled torequestinformation from an exporting State Party regarding
an exportdecision (pending or complete) if the importing State Party is the
country of final destination for the arms in question.

Only certain elements of Article 8 are appropriate for inclusion in national legislation,

such as therequirementin paragraph 2 to take measures to regulate imports of

conventional arms. Other elements may be better suited to policy guidelines or
administrative procedures adopted by States Parties, such as the entitlementin
paragraph 3 torequestinformation from an exporting State Party regarding an export
decision.

MODEL LEGISLATIVE PROVISIONS

Section 9. Restriction on import3

(1) Theimportofany goods listed in Part1of the Schedule into [insert country]is
prohibited.

34 (Mandatory (qualified) provision, ATT Article 8(2)). Article 8(2) requires States Parties that import conventional arms
to take measures, where necessary, to regulate these imports. The Treaty does not specify what ‘measures’ States Parties
should take to fulfil this commitment, although Article 8(2) does note that ‘[SJuch measures may include import systems’.
Accordingly, states have discretion to determine how they wish to regulate or control the import of conventional arms.
International instruments including the PoA and the Firearms Protocol call on states to establish a system of import
‘licensing or authorisation’ (PoA, IL.11; FP, Art. 10(1)). In the context of the Firearms Protocol, this extends to ammunition
and parts and components (Art. 10(1)). The Pacific Legal Framework for a Common Approach to Weapons Control (the
‘Nadi Framework’) also contemplates the establishment of a system of import licensing or authorisation by Member
States (para. 6).

Model section 9 contemplates that a state will list items to be controlled in the Schedule, which could form the national
control list States Parties are required to establish in accordance with Article 5(2) of the Treaty. Model section 9 gives

a state the option to absolutely prohibit the import of some items (to be listed in Part 1 of the Schedule) while allowing
the import of other conventional arms (to be listed in Part 2 of the Schedule), subject to a licence from the competent
authority. For example, some States Parties may consider that it is not appropriate (or desirable) for anyone other than
the state itself to import battle tanks, armoured combat vehicles, etc., and accordingly may prohibit the import of these
items outright, while allowing the import of small arms and light weapons. If a state already controls the import of small
arms and light weapons through national legislation but wants to prohibit the import of all other conventional arms in
the scope of the Treaty by anyone other than its state agencies, it could simply omit small arms and light weapons from
the Schedule.

If a state does not want to absolutely prohibit the import of certain items, it could simply subject all items listed in the
Schedule to an import licence as follows:

“The import of any goods listed in the Schedule into [insert country] is prohibited, unless an import licence has been
granted by the Authority.’

ARMS TRADE TREATY: MODEL LAW 15



PRI DS IS PR DS DS ORISR SIAAKAKRK

(2) Theimportofany goods listed in Part 2 of the Schedule into [insert country] is
prohibited, unless animport licence has been granted by the Authority.

(3) Apersonwho wishes toimport goods listed in Part 2 of the Schedule shall apply to the
Authority in the prescribed manner foranimport licence.

(4) Subjecttosubsection (5), the Authority may grant or refuse to grantan importlicence
toan applicant mentioned in subsection (3), and shall inform the applicant of its
decision.®

(5) TheAuthority shall refuse an application foralicence toimport conventional arms,
ammunition, or parts and components if:

(@) theimportwould violate [insert country]’s obligations under measures adopted by
the United Nations Security Council acting under Chapter VIl of the Charter of the
United Nations, including arms embargoes;

(b) theimport would contravene [insert country]’s other international obligations
[underinternational agreements to which [insert country] is a Party];*” or

(c) ithasknowledge at the time of considering the application for theimport licence
that the conventional arms, ammunition, or parts and components would be used
in the commission of genocide, crimes against humanity, or war crimes. 3

(6) Animportlicenceissubject toany conditions specified.

Optional extras

Article 8(2) of the Treaty only requires States Parties to regulate (where necessary) the import of conventional arms.

So these items must, as necessary, be included in the list of controlled items in the Schedule. Should states also wish to
regulate the import of ammunition, munitions and parts and components, these should be included as controlled items
in the Schedule.

% (Suggested provision). As noted above, the Treaty requires States Parties to regulate, where necessary, imports of
conventional arms, but it is not prescriptive in terms of how this is done. States wishing to implement an effective import
control system should consider the following: 1) What documents must be submitted by the applicant as part of the
import licence process (e.g. name and physical address of the final recipient or end-user)? 2) What information will be
included in an import licence (e.g. place and date of issuance of the licence; expiry date; country of export; name and
physical address of the applicant; name and physical address of the final consignee or end-user; a description of the items;
any conditions imposed on the licence; details of the transport route and countries of transit, where known)? Suggestions
and examples of the types of information and documentation that could be sought are included in Part 2 of the model
regulations in the Annex.

ATT Article 12 - Record keeping does encourage States Parties to maintain records of conventional arms that are
transferred to their territory as the final destination, including information on: ‘the quantity, value, model/type,
authorized international transfers of conventional arms covered under Article 2 (1), conventional arms actually
transferred, details of exporting State(s), importing State(s), transit and transhipment State(s), and end users, as
appropriate’ (Article 12(3)). Accordingly, states should ensure they require this information as part of the import licence
application and include it in the particulars of the import licence granted and recorded by the relevant state agency.

36 (Mandatory provision, ATT Article 6). Under Article 6 of the Treaty, the transfer of conventional arms, ammunition,
or parts and components is prohibited if the circumstances described in model section 9(5)(a) to (c) exist.

%7 See footnote 15.

38 See model section 5(1)(c) for alternative drafting for this subsection.
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Section 10. Import offences®®
(1) Apersonwho contravenessection 9 commits an offence and is liable upon conviction
to:
(@) inthecaseofanindividual,imprisonment foraterm not exceeding[..] yearsortoa
fine not exceeding[..] or both;
(b) inthecaseofabodycorporate,afinenotexceeding|[..].

(2) Wherean offence under subsection (1) is committed by a body corporate, each
director, manager or other similar officer of the body corporate shall be guilty of that
offence and punishable under subsection (1)(a) if:

(@) thatperson knowingly authorised or permitted the commission of the offence; or
(b) theoffenceisattributable toany negligence on the part of that person.

Section 11. Temporary import licence®

(1) Apersonarrivingin [insert country] for a stay of less than [30] days who imports small
armsand related ammunition for his or her own sporting or recreational use shall:

(@) depositthe smallarmsand ammunition with [insert name of competent authority
e.g. Police or Customs], at or nearest to the place of entry; or

(b) inthe prescribed manner, apply to an authorised officer for a temporary import
licence for the small arms and related ammunition.

(2) Apersonwho fails to deposit the small arms and related ammunition or obtain a
temporary import licence for any small arms and related ammunition imported under
subsection (1) commits an offence and is liable upon conviction to imprisonment for a
term not exceeding[..] years or to a fine not exceeding [..] or both.

(3) Nopersonmayimport more than [..] small arms, and more than [insert appropriate
quantity] of related ammunition for such arms, under subsection (1).

(4) Atemporaryimportlicence remainsin force for [...] days from the date of issue and may
berenewed by an authorised officer.

(5) Forthe purposes of this section only, the term ‘small arms’ means [insert the types
of small arms permitted for temporary import...], and ‘related ammunition’ means
ammunition used for those small arms.

¥ (Suggested provision). See footnote 31.

40 (Suggested provision). There is no requirement under the Treaty that States Parties include simplified procedures
governing the temporary import of small arms into their territories. However, the focus of the ATT is on trade-related
activities. The temporary import of small arms for recreational and sporting purposes where there is no change in
ownership lies outside this context.
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Part IV - Transit and Transhipment

OVERVIEW

ATT Article 9 - Transit or transhipment requires States Parties to ‘take appropriate
measures to regulate, where necessary and feasible, the transit or transhipment’

of conventional arms (but not ammunition or parts and components) through their
territories ‘in accordance with international law’. States have discretion to determine
whether and how they wish to regulate the transit or transhipment of arms.

MODEL LEGISLATIVE PROVISIONS*

Section 12. Provision of information on transit

(1) Ifthe[insertrelevantauthority] has reasonable grounds to suspect thatashipin
transit through the territorial sea or aircraft in transit through the airspace of [insert
country]is carrying conventional arms,ammunition, or parts and components:

(@) incontravention of obligations [insert country] has under measures adopted by
the United Nations Security Council acting under Chapter VIl of the Charter of the
United Nations, including arms embargoes;

(b) incontravention of [insert country]’s other international obligations[ under
international agreements to which [insert country] is a Party];** or

(c) thatmay beusedinthe commission of genocide, crimes against humanity, or war
crimes;

it may request any relevantinformation or documentation from any person on board the
ship oraircraftincluding the personin charge of the ship or aircraft, a crew member, ora
passengeron it.

(2) Apersonwhoreceivesarequest from the [insert relevant authority]in accordance
with subsection (1) shall:

1t is important that any regime extending to transit and transhipment be consistent with states’ rights and obligations
under the 1982 United Nations Convention on the Law of the Sea (UNCLOS), including with respect to the right of
innocent passage under Article 17. Accordingly, model section 12 does not require a ship or aircraft in transit through a
state’s territory to obtain a licence or permit but rather gives the relevant authority the power to request information and
documentation from such a vessel or aircraft in certain circumstances.

However, a state may require that ships or aircraft carrying goods that will be transhipped in its territory (i.e. the goods
will be transferred onto another vessel, aircraft or means of transport) obtain a transhipment permit, since it has full
jurisdiction in such circumstances. Model section 13 allows states to regulate the transhipment of arms, ammunition,
and parts and components by requiring ships and aircraft carrying such items to obtain a transhipment permit. States
not wanting to operate a transhipment permit scheme could consider extending model section 12 relating to transit to
cover also transhipment by including in that text the phrase "or that is carrying goods that are being transhipped through
[insert country], prior to the phrase ‘is carrying conventional arms...".

*28ee footnote 15.
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(@) answerany question asked by the [insert relevant authority]** relating to the
carriage of conventional arms, ammunition, or parts and components on the ship
oraircraft; and

(b) produce to the [insert relevant authority] any documents within that person’s
possession or control relating to such matters.

Section 13. Restriction on transhipment

The transhipment of any goods listed in Part 2 of the Schedule through an airport,
theinternal waters, or port facilities outside the internal waters of [insert country]
is prohibited, unless a transhipment permit has been granted by the [insert relevant
authority].

Section 14. Transhipment permit

(1) Apersonmay apply to the [insert relevant authority] in the prescribed manner for a
transhipment permit.

(2) Subjecttosubsection (3), the [insert relevant authority] may grant or refuse to granta
transhipment permit to an applicant mentioned in subsection (1), and shall inform the
applicant of its decision.

(3) Thelinsertrelevant authority] shall refuse an application for a transhipment permit if:
(@) thetranshipmentwould violate [insert country]’s obligations under measures

adopted by the United Nations Security Council acting under Chapter Vil of the
Charter of the United Nations, including arms embargoes;

(b) thetranshipment would contravene [insert country]’s other international
obligations[ underinternational agreements to which [insert country] is a Party];*
or

(c) ithasknowledge at the time of considering the application for the transhipment
permit that the conventional arms, ammunition, or parts and components would
be used in the commission of genocide, crimes against humanity, or war crimes.

(4) Atranshipment permitissubject to any conditions specified.

*3The relevant authority to request information from a ship or aircraft that is transiting through a state may not be

the ‘Authority’ established or nominated under the ATT Implementation Act. It may be Customs or the Ministry of
National Security or the Prime Minister’s Office etc. Each state should determine the relevant authority to request such
information in its jurisdiction.

44 See footnote 15.
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Section 15. Transhipment offences
(1) Apersonwho contravenes section 13 commits an offence and is liable upon conviction
to:
(@) inthecaseofanindividual,imprisonment foraterm not exceeding[..] yearsortoa
fine not exceeding[..] or both;
(b) inthecaseofabodycorporate, afine notexceeding|..].

(2) Where an offence under subsection (1) is committed by a body corporate, each
director, manager or other similar officer of the body corporate shall be guilty of that
offence and punishable under subsection (1)(a) if:

(@) thatpersonknowingly authorised or permitted the commission of the offence; or
(b) theoffenceisattributable toany negligence on the part of that person.

Section 16. Seizure warrants

The [insert relevant authority] may issue, or request the [relevant agency] to issue, a
warrant to seize arms, ammunition, or parts and components, if such items are being
transhipped through [insert country], and the [insert relevant authority] has:
(a) reasonable grounds for suspecting that the transfer of the items would:
i. violate [insert country]’s obligations under measures adopted by the United
Nations Security Council acting under Chapter Vil of the Charter of the United
Nations, including arms embargoes;
ii. contravene [insert country]’sotherinternational obligations[ under
international agreements to which [insert country] is a Party];* or
(b) knowledge that the conventional arms, ammunition, or parts and components

would be used in the commission of genocide, crimes against humanity, or war
crimes.

5 See footnote 15.
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PartV - Brokers and Brokering Activities

OVERVIEW

ATT Article 10 requires each State Party to take measures to regulate brokering taking
place underitsjurisdiction with respect to conventional arms (but not ammunition
or parts and components). Such measures are to be ‘pursuant to’ national laws. The
measures suggested in Article 10 include requiring brokers to register or obtain
authorisation before engaging in brokering activities.

The following model provisions are provided to guide those states that wish to
regulate brokers. An alternative option is for a state to prohibit brokering within its
jurisdiction altogether.

MODEL LEGISLATIVE PROVISIONS“¢
OPTION A%

Section 17A Conducting brokering activities

Any engagement in brokering activities in [insert country] is prohibited, unless a person
isaregistered broker and the person has been granted a brokering activity permit for the
brokering activity by the Authority under section 22A.

Section 18A. Registration application

(1) Apersonwhowishestoengagein brokering activities shall apply to the Authority to
beregistered as a brokerin the prescribed manner.

(2) Subjecttosection19A, the Authority may register or may refuse to register the
applicant mentioned in subsection (1) as a broker and shall inform the applicant of its
decision.

(3) Abroker’sregistration is subject to any conditions specified.

(4) Registration of a person as a broker isvalid for a period of [..years], unless cancelled
earlier.

46 The model sections are adapted from the brokering provisions contained in Australia’s Defence Trade Controls Act
2012 and the UN Office on Drugs and Crime (UNODC) Model Law on the Firearms Protocol. States that wish to establish
a more elaborate or comprehensive process for regulating brokers are encouraged to consult pages 73-84 of the UNODC
Model Law (http://www.unodc.org/documents/legal-tools/Model _Law_Firearms_Final.pdf), which, for example,
includes a process enabling a registered broker to notify the Authority of any change in information and suggested
provisions on the conditions that could be attached to licences authorising brokering activities.

“7'The drafting provided in Option A is intended to guide those states that want to permit brokers to operate from their
territory and to regulate brokering activities. It includes the elements to regulate brokering suggested in Article 10 of the
ATT: registration of brokers and written authorisation for brokering activities.
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Section 19A. Registration criteria and process
The Authority may register the applicant as a broker if the Authority is satisfied that
the applicantisafitand proper person.

In determining whether the applicantis a fitand proper person, the Authority shall
have regard to[:

(1)
)

(@)

(b)
(©)
(d)

if the person has been previously registered as a broker—whether the person
breached a condition of that registration or whether that registration was
cancelled or whether the person has breached a condition of a permit granted
under section 22A;

the financial position of the person or, where the personis abody corporate, the
financial position of the director, manager or other similar officer; and

any criminal record of the person or, where the person is a body corporate, the
criminal record of the director, manager or other similar officer; and

Jany [other]matters that the Authority considers appropriate.

Section 20A. Register of brokers

(1)

)

The Authority will maintain a register in which the Authority includes the following
details:

(@)
(b)
(0
(d)

the name and contact details of every registered broker;

the date on which each broker’s registration is due to expire;
any conditions that apply to each broker’s registration; and
each permit granted in accordance with section 22A.

Theregisteris to be made publicly available [upon request].*®

*8 (Suggested provision). There is no requirement in the Treaty that, if a register of brokers is maintained by a state, it be
made publicly available. States may also want to include a requirement that it be kept electronically:
(3) The register is to be maintained by electronic means.

ARMS TRADE TREATY: MODEL LAW 22



Section 21A. Cancellation of registration as a broker
(1) TheAuthority may cancel the registration of a registered broker(:
(a) if false or misleading information has been supplied in order to obtain the
registration;
(b) if the conditions on the registration or a brokering activity permit granted under
section 22A are not fully complied with;
(c) ifthe brokeris convicted of an offence; or
(d) Jinany [other]circumstances that the Authority considers appropriate.

(2) TheAuthority shallinform the broker of the cancellation, which takes effect
immediately.

(3) Ifthe Authority cancels the registration any brokering activity permit held by the
person under section 22Ais taken to be revoked at the time that cancellation takes
effect.

Section 22A. Brokering activity permit application

(1) Aregistered broker shall apply to the Authority in the prescribed manner for a permit
to conductone or more brokering activities.

(2) Subjecttosection23A, the Authority may grant or refuse to grant a brokering activity
permit toan applicant mentioned in subsection (1) and shall inform the applicant of its
decision.

(3) Abrokeringactivity permitis subject to any conditions specified.

Section 23A. Consideration of the brokering activity permit application
(1) TheAuthority shall refuse an application* fora brokering activity permit if:

(a) thebrokeringactivity relates to a transfer that would violate [insert country]’s
obligations under measures adopted by the United Nations Security Council acting
under Chapter VIl of the Charter of the United Nations, including arms embargoes;

(b) thebrokeringactivity relates to a transfer that would contravene [insert country]’s
otherinternational obligations [under international agreements to which [insert
country]isaParty];*or

(c) ithasknowledge at the time of considering the application for the brokering
activity permit that the conventional arms, ammunition, or parts and components
would be used in the commission of genocide, crimes against humanity, or war
crimes.®

49 (Mandatory provision, ATT Article 6). Under Article 6 of the Treaty, the transfer of conventional arms, ammunition,
or parts and components is prohibited if the circumstances listed in model section 23A(1)(a) to (c) exist.

08ee footnote 15.

®!See model section 5(1)(c) and footnote 16 for alternative drafting for this subsection.
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(2) If the brokering activity permitis not refused under subsection (1), the Authority shall
assess therisk®?that conventional arms[, ammunition, or parts and components] that
are the subject of the brokering activity permit application:

(@) would undermine peace and security; or
(b) could be used to commit or facilitate:
i. aseriousviolation of international humanitarian law;
ii. aseriousviolation of international human rights law;
iii.

anactconstituting an offence under international conventions or protocols
relating to terrorism [to which [insert country] is a Party];

iv. anact constituting an offence underinternational conventions or protocols
relating to transnational organised crime [to which [insert country] is a Party];
or

v. serious acts of gender-based violence or serious acts of violence against
women and children; or
(c) could bediverted prior to, or after, delivery to theirintended end-user.

(3) Ifonthebasis of the assessment conducted under subsection (2) the Authority
determines that thereis a substantial®® risk that the conventional arms[, ammunition,
or partsand components]:

(@) would undermine peace and security; or
(b) could be used to commit or facilitate:
i. aseriousviolation of international humanitarian law;
ii. aseriousviolation of international human rights law;
jii.

an act constituting an offence under international conventions or protocols
relating to terrorism[ to which [insert country] is a Party];

iv. anact constituting an offence under international conventions or protocols
relating to transnational organised crime[ to which [insert country] is a Party],

and therisk cannot be mitigated, the Authority shall refuse the application for a brokering
activity permit.

(4) If onthe basis of the assessment conducted under subsection (2) the Authority
determines that thereis a substantial risk that the conventional arms[, ammunition, or
partsand components]:

(@) could be used to commit or facilitate serious acts of gender-based violence or
serious acts of violence against women and children; or

(b) could bediverted prior to, or after, delivery to theirintended end-user,

(c) andtherisk cannot be mitigated, this would resultin a presumption that the
Authority will refuse the application for a brokering activity permit.

%2 (Suggested provision). The Treaty does not require States Parties to conduct a risk assessment prior to authorising a
brokering activity. However, given that the activities of a broker (arranging financing, putting parties to a transaction
into contact etc.) may result in the export of arms, ammunition, or parts and components, it would be prudent for a state
to consider the risks involved in the transaction prior to authorising any related brokering activity.

33 See footnote 18.
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Section 24A. Brokering offences®*
(1) Any personwho:
(@) engagesinbrokering activities without:
i. beingregistered undersection 18A; and
ii. holdingavalid permit for the activity under section 22A; or

(b) breachesacondition of:
i. registration granted under section 18A; or
ii. apermitthe personholdsundersection22A;

commits an offence.

(2) Apersonwho contravenes subsection (1) is liable upon conviction to:
(@) inthecaseofanindividual,imprisonment foraterm not exceeding|..] yearsortoa
fine not exceeding[..] or both;
(b) inthecaseofabodycorporate,afine notexceeding|[..].

(3) Wherean offence under subsection (1) is committed by a body corporate, each
director, manager or other similar officer of the body corporate shall be guilty of that
offence and punishable under subsection (2)(a) if:

(@) thatperson knowingly authorised or permitted the commission of the offence; or
(b) theoffenceisattributable toany negligence on the part of that person.

OPTION B

Section 17B. Conducting brokering activities®
Any engagement in brokering activities in [insert country] is prohibited.

Section 18B. Brokering offences
(1) Apersonwho contravenes section 17B commits an offence and is liable upon
conviction to:

(@) inthecaseofanindividual,imprisonment foraterm not exceeding[..] yearsortoa
fine not exceeding[..] or both;

(b) inthecaseofabodycorporate,afine notexceeding|[..].

(2) Where an offence under subsection (1) is committed by a body corporate, each
director, manager or other similar officer of the body corporate shall be guilty of that
offence and punishable under subsection (1)(a) if:

(@) thatperson knowingly authorised or permitted the commission of the offence; or
(b) theoffenceisattributable toany negligence on the part of that person.

54 (Suggested provision). See footnote 31. In addition, under the PoA, UN Member States have undertaken to establish
legislation to regulate the activities of brokers, including ‘appropriate penalties for all illicit brokering activities
performed within the State's jurisdiction and control’ (para. I1.14).

5 The drafting provided in Option B is intended to guide those states that wish to prohibit brokers from operating within
their jurisdiction. If a prohibition on brokering is adopted, then model sections 17A to 24A and 27 are redundant and the
model sections that appear in Part VI - Record-keeping should be renumbered accordingly (i.e. commence at section 19
rather than section 25).
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Part VI - Record-keeping

OVERVIEW

ATT Article 12 - Record keeping requires States Parties to maintain records of their
issuance of export authorisations or their actual exports of conventional arms (but
notammunition or parts and components) (Art. 12(1)), and encourages them to keep
records of conventional arms (but not ammunition and parts and components) that
are imported into or that are authorised to transit or tranship their territories (Art.
12(2)). The keeping of comprehensive and accurate records by States Parties will
facilitate the provision of annual reports on exports and imports, as required under
Article 13 - Reporting of the Treaty.

MODEL LEGISLATIVE PROVISIONS

Section 25. Records to be kept by the State

(1) [insert name of licensing authority] shall keep records of all licences and permits
granted under this Act.

(2) [insertrelevant authority] shall keep records of all information provided to it under
section 12 of this Act.

(3) [insert name of licensing authority] will keep records of all brokering activity permits
granted under section 22A of this Act.®

Section 26. Records of export, import and transhipment®’

(1) Everyholder of an export licence, import licence or transhipment permit granted
under this Act shall keep records of all conventional arms [, ammunition, and parts and
components] transferred under such licences or permits.

(2) Records under this section shall contain the information prescribed.

3¢ This is only applicable if Option A of Part V is adopted.

7 (Mandatory/encouraged provision, Article 12). The ATT requires States Parties to keep records of exports and
encourages them to keep records of imports as well as those authorised to transit or tranship. Notably, states are required
to report on their imports of conventional arms (but not ammunition and parts and components) on an annual basis.
Accordingly they will need to keep records of imported weapons. Note: although the ATT does not require states to keep
records of information pertaining to ammunition or parts and components, the Firearms Protocol stipulates that States
Parties to the Protocol should keep records of such items ‘where appropriate and feasible’ (Art. 7).

The Treaty does not specify whether such records should be kept by the state itself or by persons and entities engaged

in importing, exporting and so on. It is up to each state to determine whether records should be kept by the state and/

or by persons and entities engaged in transfer-related activities. The provisions in the Model Law contemplate that the
licensing authority will keep records of all licences granted, and in addition all licensed importers and exporters will
keep records of all transactions. Many Pacific states already have provisions in their firearms legislation requiring dealers
to keep and submit records of imports and exports.
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Section 27. Record-keeping by brokers®®

(1) Everyregistered broker shall keep records of activities carried out under a brokering
activity permit granted to the broker under section 22A.

(2) Recordsunder this section shall contain the information prescribed.

Section 28. Duration of record-keeping
All records keptin accordance with this Act shall be retained fora minimum of 10 years.**

Section 29. Submission of records®®

(1) Everypersonwhoisrequired to keep records under section 26 or 27 shall submit
copies of all records relating to the relevant period to the Authority on [insert date or
timeframe e.g. for six-monthly returns: 31 January and 31 July every year].

(2) Whereany holder of an exportorimportlicence or aregistered broker ceases to carry
on business, that person shall submit all records maintained in accordance with this
Act to the Authority within [14 days] after cessation of the business.

Section 30. Record-keeping offences®!

(1) Apersonwho contravenes section 26, 27,28, or 29 commits an offence and is liable
upon conviction to a fine not exceeding [...].

(2) Where an offence under subsection (1) is committed by a body corporate, each
director, manager or other similar officer of the body corporate shall be guilty of that
offence and punishable under subsection (1) if:

(@) thatperson knowingly authorised or permitted the commission of the offence; or
(b) the offenceis attributable to any negligence on the part of that person.

8(Suggested provision). The ATT does not require States Parties to keep records of brokers or brokering activities,
though it does suggest that brokers be registered as a possible measure to regulate their activities, and a system of
registration implies keeping a record of brokers operating in one’s territory. The Firearms Protocol does stipulate that
States Parties that do establish a system for controlling brokers are ‘encouraged to include information on brokers and
brokering in their exchanges of information’ with other states and ‘to retain records regarding brokers and brokering’
(Art. 15(2)).

% (Mandatory provision, Art. 12(4)). Article 12(4) of the Treaty stipulates that records that are kept ‘shall be kept for a
minimum of ten years’. The International Tracing Instrument provides (I1.12(a)) that records ‘be kept indefinitely’, to the
extent possible, but in any case manufacturing records must be kept for at least 30 years and all other records - including
records of import and export — for at least 20 years. The PoA (I1.9) provides that records on the manufacture of small
arms and light weapons should be kept ‘for as long as possible’. States may consider including provisions requiring
records to be kept for longer than is required under the ATT.

€0 (Suggested provision). The ATT does not require States Parties to ensure that businesses submit records to the state

on a regular basis, or that persons or companies that go out of business submit their records upon cessation of business.
Paragraph IV.13 of the International Tracing Instrument stipulates that states ‘will require that records pertaining to
small arms and light weapons held by companies that go out of business be forwarded to the State’. Such a requirement
ensures that the relevant state agency has records of all transactions and all the necessary information to submit reports
under the ATT.

¢! (Suggested provision). See footnote 31.
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Part VIl - Administration of the Act

Section 31. Regulations

The [insert name of regulation-making authority] may make regulations to give effect to the
provisions of this Act.

Section 32. Act binding on the State

This Act binds the State.

Section 33. Savings and transitional provisions
[Savings or transitional provisions may be needed.]
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Schedule [to the Act] - List of controlled goods

Part1l- Prohibited goods®
[Insert as appropriate.]

Part 2 - Restricted goods
A.AMMUNITION
[Insert as appropriate.]

B. CONVENTIONAL ARMS®?

(a) Battle tanks

Tracked or wheeled self-propelled armoured fighting vehicles with high cross-country
mobility and a high-level of self-protection, weighing at least 16.5 metric tons unladen
weight, with a high muzzle velocity direct fire main gun of at least 75 millimetres calibre.

(b) Armoured combat vehicles

Tracked, semi-tracked or wheeled self-propelled vehicles, with armoured protection and
cross-country capability, either: (a) designed and equipped to transport a squad of four
or more infantrymen, or (b) armed with an integral or organic weapon of at least12.5
millimetres calibre or a missile launcher.

(c) Large-calibre artillery systems

Guns, howitzers, artillery pieces, combining the characteristics of a gun or a howitzer,
mortars or multiple-launch rocket systems, capable of engaging surface targets by
delivering primarily indirect fire, with a calibre of 75 millimetres and above.

2The ATT does not prohibit the transfer of specific arms or items. However, States Parties are required to establish a
national control system to regulate the export of all items covered by the Treaty and the import, transit or transhipment
and brokering of some items. As part of that national control system, states may choose to prohibit the transfer of
certain conventional weapons by or to persons or entities that are not state entities. For example, states may deem

it inappropriate for anyone other than national defence or security forces to import and possess battle tanks, attack
helicopters etc.

3 These definitions are taken and adapted (slightly) from the STPRI 2007 Information booklet (http://www.sipri.org/
databases/embargoes/un_arms_embargoes/north_korea/UNROCA _Informationbooklet2007), which only incorporates
amendments by Groups of Government Experts up to 2006. Additional amendments to the definitions by subsequent
GGEs are also included here, and indicated. It will be necessary to update these definitions to reflect the definitions in
place at the time of entry into force of the ATT for the ratifying state (as per Art. 5(3) of the Treaty).
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(d) Combat aircrafts

Combat aircraftincludes manned and unmanned aerial vehicles as defined below:

i. Manned fixed-wing or variable-geometry wing aircraft, designed, equipped or
modified to engage targets by employing guided missiles, unguided rockets,
bombs, guns, cannons or other weapons of destruction, including versions of these
aircraft which perform specialized electronic warfare, suppression of air defence or
reconnaissance missions.

ii. Unmanned fixed-wing or variable-geometry wing aircraft, designed, equipped
or modified to engage targets by employing guided missiles, unguided rockets,
bombs, guns, cannons or other weapons of destruction.

The term ‘combat aircraft’ does not include primary trainer aircraft, unless designed,
equipped or modified as described above.

(e) Attack helicopters®
Attack helicoptersinclude manned and unmanned aerial vehicles as defined below:

i. Manned rotary-wing aircraft designed, equipped or modified to engage targets
by employing guided or unguided anti-armour, air-to-surface, air-to-subsurface, or
air-to-air weapons and equipped with an integrated fire control and aiming system
forthese weapons, including versions of these aircraft which perform specialized
reconnaissance or electronic warfare missions;

ii. Unmanned rotary-wing aircraft designed, equipped or modified to engage targets
by employing guided or unguided anti-armour, air-to-surface, air-to-subsurface, or
air-to-air weapons and equipped with an integrated fire control and aiming system
for these weapons.

(f) Warships
Vessels or submarines armed and equipped for military use with a standard displacement
of 500 metric tons or above, and those with a standard displacement of less than 500 metric

tons, equipped for launching missiles with a range of at least 25 kilometres or torpedoes
with similar range.

(g) Missiles and missile launchers

i. Guided orunguided rockets, ballistic or cruise missiles capable of delivering a
warhead or weapon of destruction to a range of at least 25 kilometres, and means
designed or modified specifically for launching such missiles or rockets, if not
covered by categories (a) through (f). Including: remotely piloted vehicles with the
characteristics for missiles as defined above but does notinclude ground-to-air
missiles.

ii. Man-Portable Air-Defence Systems (MANPADS).

4This definition is taken from the Report of the 2013 GGE to the UN Register (http://www.un.org/ga/search/view_doc.
asp?symbol=A/68/140).
5 This definition is taken from the Report of the 2013 GGE to the UN Register (http:/www.un.org/ga/search/view_doc.
asp?symbol=A/68/140).
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(h) Small arms®®

Revolvers and self-loading pistols, rifles and carbines, shotguns, sub-machine guns, assault
rifles and light machine guns.

(i) Light weapons®’

Heavy machine guns, hand-held under-barrel and mounted grenade launchers, portable
anti-aircraft guns, portable anti-tank guns, recoilless rifles, portable launchers of anti-
tank missile and rocket systems, portable launchers of anti-aircraft missile systems, and
mortars of a calibre of less than 100 millimetres.

C. MUNITIONS

[Insert as appropriate.]

[D. PARTS AND COMPONENTS]¢®

[Insert as appropriate by listing the parts and components (relating to each conventional
arm in Part 2(B)(a)-(i)) that will be covered by the Act.]

6 The list of weapons included in the definition of ‘small arms’ is drawn from the International Tracing Instrument, para.
11.4, and constitutes the only definition of ‘small arms and light weapons’ included in a UN instrument. See footnote 10.a
7'The list of weapons included in the definition of ‘light weapons’ is drawn from the International Tracing Instrument,
para. 1.4, and constitutes the only definition of ‘small arms and light weapons’ included in a UN instrument.

See footnote 10.

8 See footnote 8. For example, Article 3(b) of the Firearms Protocol defines ‘parts and components’ of a firearm as
including ‘a barrel, frame, receiver, slide or cylinder, bolt or breech block, and any device designed or adapted to
diminish the sound caused by firing a firearm’.
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Annex

Model Regulations




Part1 - Preliminary

1 Name of regulations

These regulations may be cited as the Arms Trade Treaty Implementation Regulations
[insert year].

2 Commencement

These regulations come into force on [insert date/procedure].

3 Authority

Theseregulations are made under the Arms Trade Treaty Implementation Act
[insert year].

4 Definitions

In these regulations:
“Act” means the Arms Trade Treaty Implementation Act [insert date].
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Part 2 - Licence and permit applications

5 Competent national authority

The authority responsible for granting licences and permits and for registering and keeping
aregister of brokers under the Act is [insert name of competent authority].*®

6 Export licence application
The following documents and information’ shall be submitted as part of an application for
anexportlicence under section 4 of the Act:

(@) acompleted Export Licence Application Form (Form A of the Schedule);

(b) acopyoftheimportlicence orauthorisation granted by the competent authority
intheimporting country, including date of issuance and expiration, name of the
importing country and identification of the competent authority that granted the
licence or authorisation;

(c) thefinalrecipient/end-user;

(d) adescription and the quantity, value and types of the conventional arms
[,ammunition, or parts and components];

(e) details of transit and transhipment states (if known); and

(f) copiesof transitlicences orauthorisations (if applicable).

%1f a different Ministry or authority will be responsible for different parts of the Act (e.g. if one Ministry is responsible
for granting export licences but a different Ministry is tasked with keeping a register of brokers), this provision can be
divided. E.g.:

(1) The authority responsible for granting an export licence under section 4 of the Act is [insert name of competent
authority].

(2) The authority responsible for granting an import licence under section 9 of the Act is [insert name of competent
authority].

(3) The authority responsible for granting a temporary export licence under section 8 of the Act is [insert name of
competent authority]. [If Option B of model section 8 is used.]

(4) The authority responsible for granting a transhipment permit under section 14 of the Act is [insert name of competent
authority].

(5) The authority responsible for registering brokers under section 18A of the Act is [insert name of competent authority].
[If Option A of Part V is used.]

(6) The authority responsible for granting a brokering activity permit under section 22A of the Act is [insert name of
competent authority]. [If Option A of Part V is used.]

70 (Suggested provision). The ATT does not require States Parties to ensure that the information listed here is required

as part of an export authorisation licence application. However, Article 12 — Record keeping does require States Parties
to maintain records of export authorisations granted or actual exports of conventional arms (but not ammunition or
parts and components). It encourages States Parties to include: ‘the quantity, value, model/type, authorized international
transfers of conventional arms covered under Article 2(1), conventional arms actually transferred, details of exporting
State(s), importing State(s), transit and transhipment State(s), and end users, as appropriate’ (Article 12(3)). Accordingly,
states should ensure they require this information as part of the export licence application and include it in the
particulars of the export licence granted and recorded by the relevant state agency, at least with respect to exports of
conventional arms.

Article 11(2) of the Treaty also requires States Parties to seek to prevent the diversion of transferred conventional arms,
including through the following suggested measures, where appropriate: ‘examining parties involved in the export,
requiring additional documentation, certificates, assurances, not authorizing the export or other appropriate measures’.
In addition, under the Nadi Framework, Pacific states have undertaken to ‘notify one another when firearms, explosives,
other related materials and prohibited weapons are in transit through their respective territories’ (para. 6.1(b)). Requiring
information on transit countries as part of the export authorisation licence application process will enable states to notify
other states in the region that weapons may be transiting their territories so they may fulfil this commitment.
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7 Temporary export licence application”

Acompleted Temporary Export Licence Application Form (Form C of the Schedule) shall be
submitted as part of an application for a temporary export licence under section 8 of the
Act.

8 Import licence application
The following documents and information shall be submitted as part of an application for
animport licence under section 9 of the Act:

(@) acompleted ImportLicence Application Form (Form E of the Schedule);

(b) acopy ofany end-user certificate;

(c) thename of the exporting country;

(d) details of transitand transhipment states (if known); and

(e) copiesof transitlicences orauthorisations (if applicable).

9 Temporary import licence application

Acompleted Temporary Import Licence Application Form (Form G of the Schedule) shall be
submitted as part of an application for a temporary import licence under section 11 of the
Act.

10 Transhipment permit application

Acompleted Transhipment Permit Application Form (Form | of the Schedule) shall be
submitted as part of an application for a transhipment permit under section 14 of
the Act.

11 Broker registration application
Acompleted Broker Registration Application Form (Form K of the Schedule) shall be
submitted as part of an application to register as a broker under section 18A of the Act.

12 Brokering activity permit application

Acompleted Brokering Activity Permit Application Form (Form M of the Schedule) shall be
submitted as part of an application for a brokering activity permit under section 22A of the
Act.

IThis is only applicable if Option B of model section 8 is adopted.
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Part 3 - Record-keeping”

13 Records of exports and imports
The following information shall be recorded with respect to the export, import, transit
and transhipment of conventional arms[, ammunition, or parts and components]’ under
sections 25and 26 of the Act:
(@) where the conventional arms[, ammunition, or parts and components] are
exported from [insert country]:
i. dateofissuanceof the exportlicence;
ii. date of expiration of the exportlicence;
iii. the name and contact details of the exporterincluding the name of the
director, manager or other similar officer if the exporter is a body corporate;
iv. thename and contact details of any broker, dealer or supplierinvolved in the
transaction;

v. thename and contact details of the manufacturer of the conventional arms
[,ammunition, or parts and components] and country of manufacture;

vi. theimporting country;

vii.a copy of the import licence or authorisation, including date of issuance and
expiration and identification of the competent authority that granted the
licence orauthorisation;

viii.copies of transit licences or authorisations (if applicable);
(b) where the conventional arms[, ammunition, or parts and components] are

imported into [insert country]:
i. dateofissuanceof theimportlicence;

ii. date of expiration of the import licence;
iii. the exporting country;

iv. theimport markings that have been applied to the small arms and light
weapons (where applicable);

72 (Mandatory provision, Article 12). ATT Article 12 - Record keeping requires States Parties to maintain records of
exports and encourages them to maintain records of conventional arms that are transferred to their territory as the final
destination or that transit their territory. Article 12(3) encourages States Parties to keep information on: ‘the quantity,
value, model/type, authorized international transfers of conventional arms covered under Article 2(1), conventional arms
actually transferred, details of exporting State(s), importing State(s), transit and transhipment State(s), and end users, as
appropriate’. The list included in model regulation 12 has been adapted from the UNODC Model Law on the Firearms
Protocol and includes more detail than is required under the ATT. The items that appear in grey text in this provision,
and also in model regulation 14, are suggested to ensure comprehensive records are maintained, but they not required
under the ATT.

73 (Suggested provision). States Parties are not required to keep records of information on transfers of ammunition or
parts and components under the ATT. The Firearms Protocol, however, does require States Parties to keep records of
transfers of these items ‘where appropriate and feasible’ (Article 7).
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(c) where conventionalarms[,ammunition, or partsand components] are transited or
transhipped through [insert country]:
i. anyrelevantinformation ordocumentation provided under section 12 of

the Act;

ii. [date of issuance of the transhipment permit granted under section 14 of

the Act;]

[date of expiration of the transhipment permit granted under section 14 of

the Act;]

(d) full details of the route to be taken to the importing country, including any transit
and transhipment countries and ports of entry and exit (where known);

(e) name and contact details of the final recipient/end-user;

(f) adescription of the quantity, value, model and types of the conventional arms
[,ammunition, or parts and components];

(g) thenameand contact details of any other party involved in the transaction,
including brokers and transport agents;

(h) acopyofanyend-usercertificate or other relevant documentation; and

(i) details of the safety and security arrangements, including safe storage and
transportation, preventing the conventional arms[, ammunition, or parts and
components] from cominginto the possession of unauthorised individuals or
entities.”

7 (Suggested provision). States Parties are not required to keep records of safety and security arrangements in place
during transportation. However, such measures do constitute efforts to prevent diversion, as required under Article 11 of
the Treaty.

ARMS TRADE TREATY: MODEL LAW 37



14 Records to be kept by registered brokers’
The following information shall be recorded by every registered broker under section 27 of

the Act:

(@

(f)
(g)
(h)

adescription of the quantity, value, model and types of the conventional arms
[,ammunition, or parts and components] the subject of the brokering activity
permit;

the name of any person that the broker arranges to supply conventional arms
[,ammunition, or parts and components] to under the brokering activity permit;
the place and date at which the conventional arms[, ammunition, or parts and
components] are to be delivered;

the name and contact details of any dealer or supplierinvolved in the transaction;
the name and contact details of the manufacturer of the conventional arms
[,ammunition, or parts and components] and country of manufacture;

a copy of any end-user certificate or other relevant documentation;

the importing country;

a copy of theimport licence or authorisation, including date of issuance and
expiration and identification of the competent authority that granted the licence
orauthorisation;

the exporting country;

a copy of the export licence or authorisation, including date of issuance and
expiration and identification of the competent authority that granted the licence
orauthorisation;

details of the safety and security arrangements, including safe storage and
transportation, preventing the conventional arms|[, theirammunition, or parts
and components] from coming into the possession of unauthorised individuals or
entities; and

details of all the parties involved in the transaction including the financial/
insurance arrangements.

75 (Suggested provision). States Parties are not required to keep records of information pertaining to brokers and
brokering activities under the ATT. This list has been adapted from the UNODC Model Law on the Firearms Protocol.
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Schedule [to the Regulations] - Forms’®

1
)
€)
(4
()
(6)
)
(8)
)

Form A: Export Licence Application Form

Form B: Form of Export Licence

Form C: Temporary Export Licence Application Form
Form D: Form of Temporary Export Licence

Form E: Import Licence Application Form

Form F: Form of Import Licence

Form G: Temporary Import Licence Application Form
Form H: Form of Temporary Import Licence

Form I: Transhipment Permit Application Form

(10) Form): Form of Transhipment Permit

(11) Form K:Broker Registration Application Form

(12) Form L:Form of Broker Registration [Certificate]
(13) Form M: Brokering Activity Permit Application Form
(14) Form N:Form of Brokering Activity Permit

76 Note: Forms A-N are not included in this Model Law.
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Preamble

The States Parties to this Treaty,
Guided by the purposes and principles of the Charter of the United Nations,

Recalling Article 26 of the Charter of the United Nations which seeks to promote the
establishment and maintenance of international peace and security with the least
diversion for armaments of the world’s human and economic resources,

Underlining the need to prevent and eradicate the illicit trade in conventional arms and
to prevent their diversion to theillicit market, or for unauthorized end use and end users,
including in the commission of terrorist acts,

Recognizing the legitimate political, security, economic and commercial interests of States
intheinternational trade in conventional arms,

Reaffirming the sovereign right of any State to regulate and control conventional arms
exclusively within its territory, pursuant to its own legal or constitutional system,

Acknowledging that peace and security, development and human rights are pillars of
the United Nations system and foundations for collective security and recognizing
that development, peace and security and human rights are interlinked and mutually
reinforcing,

Recalling the United Nations Disarmament Commission Guidelines for international arms
transfersin the context of General Assembly resolution 46/36H of 6 December 1991,

Noting the contribution made by the United Nations Programme of Action to Prevent,
Combat and Eradicate the lllicit Trade in Small Arms and Light Weapons in All Its Aspects,
aswell as the Protocol against the Illicit Manufacturing of and Trafficking in Firearms, Their
Parts and Components and Ammunition,supplementing the United Nations Convention
against Transnational Organized Crime, and the International Instrument to Enable States
toldentify and Trace, in a Timely and Reliable Manner, lllicit Small Arms and Light Weapons,

Recognizing the security, social, economic and humanitarian consequences of theillicitand
unregulated trade in conventional arms,

Bearing in mind that civilians, particularly women and children, account for the vast
majority of those adversely affected by armed conflictand armed violence,

Recognizing also the challenges faced by victims of armed conflict and their need for
adequate care, rehabilitation and social and economicinclusion,

Emphasizing that nothing in this Treaty prevents States from maintaining and adopting
additional effective measures to further the object and purpose of this Treaty,

Mindful of the legitimate trade and lawful ownership, and use of certain conventional arms
forrecreational, cultural, historical, and sporting activities, where such trade, ownership
and use are permitted or protected by law,

Mindful also of the role regional organizations can play in assisting States Parties, upon
request, inimplementing this Treaty,

Recognizing the voluntary and active role that civil society, including nongovernmental
organizations,and industry, can play in raising awareness of the object and purpose of this
Treaty,and in supportingits implementation,

Acknowledging that regulation of the international trade in conventional arms and
preventing their diversion should not hamper international cooperation and legitimate
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trade in materiel, equipment and technology for peaceful purposes,
Emphasizing the desirability of achieving universal adherence to this Treaty,
Determined to actin accordance with the following principles;

Principles

- Theinherentright of all States to individual or collective self-defence as recognized in
Article 51 of the Charter of the United Nations;

- Thesettlement of international disputes by peaceful meansin such a manner that
international peace and security, and justice, are not endangered in accordance with
Article 2 (3) of the Charter of the United Nations;

- Refrainingin theirinternational relations from the threat or use of force against the
territorial integrity or political independence of any State, orin any other manner
inconsistent with the purposes of the United Nations in accordance with Article 2 (4) of
the Charter of the United Nations;

- Non-intervention in matters which are essentially within the domestic jurisdiction of
any Statein accordance with Article 2 (7) of the Charter of the United Nations;

- Respecting and ensuring respect for international humanitarian law in accordance
with, inter alia, the Geneva Conventions of 1949, and respecting and ensuring respect
forhumanrightsin accordance with, inter alia, the Charter of the United Nations and
the Universal Declaration of Human Rights;

- Theresponsibility of all States, in accordance with their respective international
obligations, to effectively regulate the international trade in conventional arms,
and to prevent their diversion, as well as the primary responsibility of all States in
establishing and implementing their respective national control systems;

- Therespect forthe legitimate interests of States to acquire conventional arms to
exercise theirright to self-defence and for peacekeeping operations; and to produce,
export,importand transfer conventional arms;

- Implementing this Treaty in a consistent, objective and non-discriminatory manner,

Have agreed as follows:

ARMS TRADE TREATY: MODEL LAW 42



Article 1

Object and Purpose

The object of this Treaty is to:

- Establish the highest possible common international standards for regulating or
improving the regulation of the international trade in conventional arms;

- Preventand eradicate theillicit trade in conventional arms and prevent their
diversion;

for the purpose of:

- Contributing tointernational and regional peace, security and stability;

- Reducing human suffering;

- Promoting cooperation, transparency and responsible action by States Partiesin the
international trade in conventional arms, thereby building confidence among States
Parties.

Article 2
Scope
(1) ThisTreaty shall apply to all conventional arms within the following categories:
(a) Battle tanks;
(b) Armoured combat vehicles;
(c) Large-calibreartillery systems;
(d) Combataircraft;
(e) Attack helicopters;
(f) Warships;
(g) Missiles and missile launchers; and
(h) Smallarmsand light weapons.
(2) Forthe purposes of this Treaty, the activities of the international trade comprise

export, import, transit, trans-shipment and brokering, hereafter referred to as
“transfer”.

(3) ThisTreaty shall notapply to theinternational movement of conventional arms by,
oron behalf of, a State Party for its use provided that the conventional arms remain
under that State Party’s ownership.

Article 3

Ammunition/Munitions

Each State Party shall establish and maintain a national control system to regulate the
export of ammunition/munitions fired, launched or delivered by the conventional arms
covered under Article 2 (1), and shall apply the provisions of Article 6 and Article 7 prior to
authorizing the export of such ammunition/munitions.
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Article 4

Parts and Components

Each State Party shall establish and maintain a national control system to regulate the
exportof partsand components where the exportisin a form that provides the capability
toassemble the conventional arms covered under Article 2(1) and shall apply the provisions
of Article 6 and Article 7 prior to authorizing the export of such parts and components.

Article 5

General Implementation

(1) Each State Party shall implement this Treaty in a consistent, objective and non-
discriminatory manner, bearing in mind the principles referred to in this Treaty.

(2) Each State Party shall establish and maintain a national control system, including a
national control list, in order to implement the provisions of this Treaty.

(3) Each State Partyisencouraged to apply the provisions of this Treaty to the broadest
range of conventional arms. National definitions of any of the categories covered
under Article 2 (1) (a)-(g) shall not cover less than the descriptions used in the United
Nations Register of Conventional Arms at the time of entry into force of this Treaty.

For the category covered under Article 2 (1) (h), national definitions shall not cover less
than the descriptions used in relevant United Nations instruments at the time of entry
into force of this Treaty.

(4) Each State Party, pursuant to its national laws, shall provide its national control list to
the Secretariat, which shall make it available to other States Parties. States Parties are
encouraged to make their control lists publicly available.

(5) Each State Party shall take measures necessary toimplement the provisions of this
Treaty and shall designate competent national authorities in order to have an effective
and transparent national control system regulating the transfer of conventional arms
covered under Article 2 (1) and of items covered under Article 3 and Article 4.

(6) Each State Party shall designate one or more national points of contact to exchange
information on matters related to the implementation of this Treaty. Each State Party
shall notify the Secretariat, established under Article 18, of its national point(s) of
contactand keep the information updated.
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Article6
Prohibitions

(1) AState Partyshall notauthorize any transfer of conventional arms covered under
Article 2 (1) or of items covered under Article 3 or Article 4, if the transfer would violate
its obligations under measures adopted by the United Nations Security Council acting
under Chapter VIl of the Charter of the United Nations, in particular arms embargoes.

(2) AsState Party shall notauthorize any transfer of conventional arms covered under
Article 2 (1) or of items covered under Article 3 or Article 4, if the transfer would violate
itsrelevantinternational obligations under international agreements to whichitis a
Party, in particular those relating to the transfer of, or illicit trafficking in, conventional
arms.

(3) AState Partyshall notauthorize any transfer of conventional arms covered under
Article 2 (1) or of items covered under Article 3 or Article 4, if it has knowledge at the
time of authorization that the arms or items would be used in the commission of
genocide, crimes against humanity, grave breaches of the Geneva Conventions of 1949,
attacks directed against civilian objects or civilians protected as such, or other war
crimes as defined by international agreements to which itis a Party.

Article 7

Export and Export Assessment
(1) Iftheexportisnotprohibited under Article 6, each exporting State Party, prior to
authorization of the export of conventional arms covered under Article 2 (1) or of items
covered under Article 3 or Article 4, underits jurisdiction and pursuant to its national
control system, shall, in an objective and non-discriminatory manner, taking into
accountrelevant factors, including information provided by the importing State in
accordance with Article 8 (1), assess the potential that the conventional arms or items:
(a) would contribute to or undermine peace and security;
(b) could be used to:
i. commitorfacilitate aserious violation of international humanitarian law;
ii. commitor facilitate a seriousviolation of international human rights law;

commit or facilitate an act constituting an offence under international
conventions or protocols relating to terrorism to which the exporting Stateis a
Party; or

iv. commit or facilitate an act constituting an offence under international
conventions or protocols relating to transnational organized crime to which
the exporting State is a Party.

(2) Theexporting State Party shall also consider whether there are measures that
could be undertaken to mitigate risks identified in (a) or (b) in paragraph 1, such as
confidence-building measures or jointly developed and agreed programmes by the
exporting and importing States.

(3) If,after conducting this assessment and considering available mitigating measures,
the exporting State Party determines that thereis an overriding risk of any of the
negative consequences in paragraph 1, the exporting State Party shall not authorize
the export.
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(4) Theexporting State Party, in making this assessment, shall take into account the risk
of the conventional arms covered under Article 2 (1) or of the items covered under
Article 3 or Article 4 being used to commit or facilitate serious acts of gender-based
violence or serious acts of violence against women and children.

(5) Eachexporting State Party shall take measures to ensure that all authorizations for
the export of conventional arms covered under Article 2 (1) or of items covered under
Article 3 or Article 4 are detailed and issued prior to the export.

(6) Eachexporting State Party shall make available appropriate information about the
authorizationin question, upon request, to the importing State Party and to the
transit or trans-shipment States Parties, subject to its national laws, practices or
policies.

(7) If, afteranauthorization has been granted, an exporting State Party becomes aware
of new relevantinformation, itis encouraged to reassess the authorization after
consultations, if appropriate, with the importing State.

Article 8

Import

(1) Eachimporting State Party shall take measures to ensure that appropriate and
relevantinformation is provided, upon request, pursuant to its national laws, to the
exporting State Party, to assist the exporting State Party in conductingits national
exportassessment under Article 7. Such measures may include end use or end user
documentation.

(2) Eachimporting State Party shall take measures that will allow it to regulate, where
necessary, imports under its jurisdiction of conventional arms covered under Article 2
(1). Such measures may include import systems.

(3) Eachimporting State Party may requestinformation from the exporting State Party
concerning any pending or actual exportauthorizations where the importing State
Party is the country of final destination.

Article 9

Transit or trans-shipment

Each State Party shall take appropriate measures to regulate, where necessary and
feasible, the transit or trans-shipment under its jurisdiction of conventional arms covered
under Article 2 (1) through its territory in accordance with relevant international law.
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Article 10

Brokering

Each State Party shall take measures, pursuant to its national laws, to regulate brokering
taking place under its jurisdiction for conventional arms covered under Article 2 (1). Such
measures may include requiring brokers to register or obtain written authorization before
engagingin brokering.

Article11

Diversion

(1) Each State Party involved in the transfer of conventional arms covered under Article 2
(1) shall take measures to prevent their diversion.

(2) Theexporting State Party shall seek to prevent the diversion of the transfer of
conventional arms covered under Article 2 (1) through its national control system,
established in accordance with Article 5(2), by assessing the risk of diversion of the
exportand considering the establishment of mitigation measures such as confidence-
building measures or jointly developed and agreed programmes by the exporting
and importing States. Other prevention measures may include, where appropriate:
examining parties involved in the export, requiring additional documentation,
certificates, assurances, not authorizing the export or other appropriate measures.

(3) Importing, transit, trans-shipment and exporting States Parties shall cooperate
and exchange information, pursuant to their national laws, where appropriate and
feasible, in order to mitigate the risk of diversion of the transfer of conventional arms
covered under Article 2 (1).

(4) IfaState Party detects a diversion of transferred conventional arms covered under
Article 2 (1), the State Party shall take appropriate measures, pursuant to its national
laws and in accordance with international law, to address such diversion. Such
measures may include alerting potentially affected States Parties, examining diverted
shipments of such conventional arms covered under Article 2 (1), and taking follow-up
measures through investigation and law enforcement.

(5) Inordertobettercomprehend and prevent the diversion of transferred conventional
arms covered under Article 2 (1), States Parties are encouraged to share relevant
information with one another on effective measures to address diversion. Such
information may include information on illicit activities including corruption,
international trafficking routes, illicit brokers, sources of illicit supply, methods of
concealment, common points of dispatch, or destinations used by organized groups
engaged in diversion.

(6) States Partiesare encouraged toreportto other States Parties, through the
Secretariat, on measures taken in addressing the diversion of transferred
conventional arms covered under Article 2 (1).
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Article 12

Record keeping

(1) Each State Party shall maintain national records, pursuant to its national laws and
regulations, of itsissuance of export authorizations orits actual exports of the
conventional arms covered under Article 2 (1).

(2) Each State Party is encouraged to maintain records of conventional arms covered
under Article 2 (1) that are transferred to its territory as the final destination or that
are authorized to transit or trans-ship territory under its jurisdiction.

(3) Each State Partyisencouraged toinclude in those records: the quantity, value, model/
type, authorized international transfers of conventional arms covered under Article
2(1), conventional arms actually transferred, details of exporting State(s), importing
State(s), transit and trans-shipment State(s), and end users, as appropriate.

(4) Recordsshall be kept fora minimum of ten years.

Article 13

Reporting

(1) Each State Party shall, within the first year after entry into force of this Treaty for that
State Party, in accordance with Article 22, provide an initial report to the Secretariat
of measures undertaken in order to implement this Treaty, including national laws,
national control lists and other regulations and administrative measures. Each
State Party shall report to the Secretariat on any new measures undertaken in order
toimplement this Treaty, when appropriate. Reports shall be made available, and
distributed to States Parties by the Secretariat.

(2) StatesPartiesareencouraged toreportto other States Parties, through the
Secretariat, information on measures taken that have been proven effective
in addressing the diversion of transferred conventional arms covered under
Article2(1).

(3) Each State Party shall submitannually to the Secretariat by 31 May a report for
the preceding calendar year concerning authorized or actual exports and imports
of conventional arms covered under Article 2 (1). Reports shall be made available,
and distributed to States Parties by the Secretariat. The report submitted to the
Secretariat may contain the same information submitted by the State Party to
relevant United Nations frameworks, including the United Nations Register of
Conventional Arms. Reports may exclude commercially sensitive or national security
information.

Article 14

Enforcement

Each State Party shall take appropriate measures to enforce national laws and regulations
thatimplement the provisions of this Treaty.
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Article 15

International Cooperation

(1) States Parties shall cooperate with each other, consistent with their respective
security interests and national laws, to effectively implement this Treaty.

(2) StatesPartiesare encouraged to facilitate international cooperation, including
exchanginginformation on matters of mutual interest regarding the implementation
and application of this Treaty pursuant to their respective security interests and
national laws.

(3) StatesParties are encouraged to consult on matters of mutual interestand to share
information, as appropriate, to support the implementation of this Treaty.

(4) States Parties are encouraged to cooperate, pursuant to their national laws, in order
to assist national implementation of the provisions of this Treaty, including through
sharing information regardingillicit activities and actors and in order to prevent and
eradicate diversion of conventional arms covered under Article 2 (1).

(5) States Parties shall, where jointly agreed and consistent with their national laws,
afford one another the widest measure of assistance in investigations, prosecutions
and judicial proceedingsin relation to violations of national measures established
pursuant to this Treaty.

(6) States Parties are encouraged to take national measures and to cooperate with
each other to prevent the transfer of conventional arms covered under Article 2 (1)
becoming subject to corrupt practices.

(7) States Parties are encouraged to exchange experience and information on lessons
learned in relation to any aspect of this Treaty.

Article 16

International Assistance

(1) Inimplementing this Treaty, each State Party may seek assistance including legal
or legislative assistance, institutional capacity-building, and technical, material
or financial assistance. Such assistance may include stockpile management,
disarmament, demobilization and reintegration programmes, model legislation, and
effective practices forimplementation. Each State Party in a position to do so shall
provide such assistance, upon request.

(2) Each State Party may request, offer or receive assistance through, inter alia, the
United Nations, international, regional, subregional or national organizations, non-
governmental organizations, or on a bilateral basis.

(3) Avoluntary trust fund shall be established by States Parties to assist requesting States
Parties requiring international assistance to implement this Treaty. Each State Party is
encouraged to contribute resources to the fund.

ARMS TRADE TREATY: MODEL LAW 49



Article 17

Conference of States Parties

(1) AcConference of States Parties shall be convened by the provisional Secretariat,
established under Article 18, no later than one year following the entry into force of
this Treaty and thereafter at such other times as may be decided by the Conference of
States Parties.

(2) TheConference of States Parties shall adopt by consensus its rules of procedure atiits
first session.

(3) The Conference of States Parties shall adopt financial rules foritself as well as
governing the funding of any subsidiary bodies it may establish as well as financial
provisions governing the functioning of the Secretariat. At each ordinary session, it
shall adopt a budget for the financial period until the next ordinary session.

(4) The Conference of States Parties shall:

(a) Review theimplementation of this Treaty, including developments in the field of
conventional arms;

(b) Considerand adopt recommendations regarding the implementation and
operation of this Treaty, in particular the promotion of its universality;

(c) Consideramendments to this Treaty in accordance with Article 20;

(d) Considerissuesarising from the interpretation of this Treaty;

(e) Considerand decide the tasks and budget of the Secretariat;

(f) Consider the establishment of any subsidiary bodies as may be necessary to
improve the functioning of this Treaty; and

(g) Performany other function consistent with this Treaty.

(5) Extraordinary meetings of the Conference of States Parties shall be held at such other
times as may be deemed necessary by the Conference of States Parties, or at the
written request of any State Party provided that this requestis supported by at least
two-thirds of the States Parties.

Article 18

Secretariat

(1) ThisTreaty hereby establishes a Secretariat to assist States Parties in the effective
implementation of this Treaty. Pending the first meeting of the Conference of States
Parties, a provisional Secretariat will be responsible for the administrative functions
covered under this Treaty.

(2) TheSecretariatshall be adequately staffed. Staff shall have the necessary expertise to
ensure that the Secretariat can effectively undertake the responsibilities described in
paragraph 3.

(3) TheSecretariatshall be responsible to States Parties. Within a minimized structure,
the Secretariat shall undertake the following responsibilities:

(a) Receive, make available and distribute the reports as mandated by this Treaty;
(b) Maintain and make available to States Parties the list of national points of contact;

(c) Facilitate the matching of offers of and requests for assistance for Treaty
implementation and promote international cooperation as requested;
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(d) Facilitate the work of the Conference of States Parties, including making
arrangements and providing the necessary services for meetings under this
Treaty; and

(e) Perform other duties as decided by the Conferences of States Parties.

Article 19

Dispute Settlement

(1) StatesPartiesshall consultand, by mutual consent, cooperate to pursue settlement
of any dispute that may arise between them with regard to the interpretation or
application of this Treaty including through negotiations, mediation, conciliation,
judicial settlement or other peaceful means.

(2) States Parties may pursue, by mutual consent, arbitration to settle any dispute
between them, regarding issues concerning the interpretation or application of this
Treaty.

Article 20

Amendments

(1) Sixyearsaftertheentryinto force of this Treaty, any State Party may propose an
amendment to this Treaty. Thereafter, proposed amendments may only be considered
by the Conference of States Parties every three years.

(2) Any proposal toamend this Treaty shall be submitted in writing to the Secretariat,
which shall circulate the proposal to all States Parties, not less than 180 days before
the next meeting of the Conference of States Parties at which amendments may be
considered pursuant to paragraph 1. Theamendment shall be considered at the next
Conference of States Parties at which amendments may be considered pursuant
to paragraph 1if, no later than 120 days after its circulation by the Secretariat, a
majority of States Parties notify the Secretariat that they support consideration of the
proposal.

(3) TheStates Parties shall make every effort to achieve consensus on each amendment.
If all efforts at consensus have been exhausted, and no agreement reached, the
amendment shall,as alastresort, be adopted by a three-quarters majority vote of the
States Parties present and voting at the meeting of the Conference of States Parties.
For the purposes of this Article, States Parties present and voting means States Parties
present and casting an affirmative or negative vote. The Depositary shall communicate
any adopted amendment to all States Parties.

(4) Anamendmentadopted inaccordance with paragraph 3 shall enterinto force for each
State Party that has deposited its instrument of acceptance for that amendment,
ninety days following the date of deposit with the Depositary of the instruments of
acceptance by a majority of the number of States Parties at the timeof the adoption
of theamendment. Thereafter, it shall enter into force for any remaining State Party
ninety days following the date of deposit of its instrument of acceptance for that
amendment.
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Article 21

Signature, Ratification, Acceptance, Approval or Accession

(1) ThisTreaty shall be open for signature at the United Nations Headquartersin New York
by all States from 3 June 2013 until its entry into force.

(2) ThisTreatyissubject toratification, acceptance or approval by each signatory State.

(3) Followingitsentryinto force, this Treaty shall be open for accession by any State that
has notsigned the Treaty.

(4) Theinstruments of ratification, acceptance, approval or accession shall be deposited
with the Depositary.

Article 22

Entry into Force

(1) ThisTreaty shall enterinto force ninety days following the date of the deposit of the
fiftieth instrument of ratification, acceptance or approval with the Depositary.

(2) Forany State that depositsitsinstrument of ratification, acceptance, approval or
accession subsequent to the entry into force of this Treaty, this Treaty shall enter
into force for that State ninety days following the date of deposit of its instrument of
ratification, acceptance, approval or accession.

Article 23

Provisional Application

Any State may at the time of signature or the deposit of instrument of its of ratification,
acceptance, approval or accession, declare that it will apply provisionally Article 6 and
Article7 pending the entry into force of this Treaty for that State.

Article 24

Duration and Withdrawal

(1) ThisTreaty shall be of unlimited duration.

(2) Each State Party shall, in exercising its national sovereignty, have the right to
withdraw from this Treaty. It shall give notification of such withdrawal to the
Depositary, which shall notify all other States Parties. The notification of withdrawal
may include an explanation of the reasons for its withdrawal. The notice of withdrawal
shall take effect ninety days after the receipt of the notification of withdrawal by the
Depositary, unless the notification of withdrawal specifies a later date.

(3) Astateshall notbedischarged, by reason of its withdrawal, from the obligations
arising from this Treaty while it was a Party to this Treaty, including any financial
obligations that it may have accrued.
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Article 25
Reservations

(4) Atthetime of signature, ratification, acceptance, approval or accession, each State
may formulate reservations, unless the reservations are incompatible with the object
and purpose of this Treaty.

(5) AState Party may withdraw its reservation atany time by notification to this effect
addressed to the Depositary.

Article 26

Relationship with other international agreements

(6) Theimplementation of this Treaty shall not prejudice obligations undertaken by States
Parties with regard to existing or future international agreements, to which they are
parties, where those obligations are consistent with this Treaty.

(7) ThisTreaty shall not be cited as grounds for voiding defence cooperation agreements
concluded between States Parties to this Treaty.

Article 27
Depositary
The Secretary-General of the United Nations shall be the Depositary of this Treaty.
Article 28

Authentic Texts

The original text of this Treaty, of which the Arabic, Chinese, English, French, Russian and
Spanish texts are equally authentic, shall be deposited with the Secretary-General of the
United Nations.

DONE AT NEW YORK, this twenty-eighth day of March, two thousand and thirteen.
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