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V. Casualty recording in armed conflict: methods and
normative issues

ANNABELLE GIGER, EVERY CASUALTY!

Introduction

Press and media coverage of any war almost always reports the number
killed as soon as a figure is obtainable. Although accounting for their own
military deaths has been a long-standing practice of states, until recently
close attention to civilian deaths, on all sides of a conflict, has been either
rare or inconsistent. As the nature of conflict has evolved since the end of
the 20th century from predominantly international conflicts to intrastate
conflicts, this has repeatedly been said to coincide with an increasingly dis-
proportionate toll on the civilian populations involved. The true extent of
this problem, however, is not known.? Nonetheless, the international com-
munity has emphasized the importance of the protection of civilians as a
central tenet of both military and peacekeeping operations.® Detailed infor-
mation on civilian deaths is a prerequisite for ensuring that such protection
is provided.

Both the general public and policymakers are demanding accurate data
on casualties among both combatants and civilians, as illustrated by the dis-
cussions on efforts to include indicators to measure peace in the Sustainable
Development Goals (SDGs).* However, the level of understanding of how

1 The author would like to thank Hamit Dardagan, John Sloboda, Susan Breau, Joshua Dougherty
and Michael Spagat for their comments and contributions to this chapter.

2 The idea that 90% of war victims are civilians was first presented by Javier Solana in his capacity
as EU High Representative for Common Foreign and Security Policy in the report A Secure Europe
in a Better World: European Security Strategy (Paris: European Union Institute for Security Stud-
ies, 2003), p. 5. The figure was repeated by a number of other states and institutions. It is unclear
whether this includes indirect deaths, and one critical assessment of this generalization’s ‘shaky
foundations’ argues that ‘to build up a more accurate picture, there is a need to focus on actual wars’
... ‘to call for more systematic recording on casualties’ and ‘to support high standards of rigour and
professionalism in this work’. Roberts, A., ‘Lives and statistics: are 90% of war victims civilians?,
Survival: Global Politics and Strategies, vol. 52, no. 3 (2010).

3 The importance of casualty recording to the protection of civilians has been recognized in a
number of United Nations reports, such as: United Nations, Security Council, Report of the Sec-
retary-General on the protection of civilians in armed conflict, S/2012/376, 22 May 2012, para. 28;
United Nations, Security Council, Report of the Secretary-General on the protection of civilians
in armed conflict, S/2013/689, 22 Nov. 2013, paras 37 and 71; and United Nations, Security Council,
Reportof the Secretary-General on the protection of civilians in armed conflict, S/2015/453,18 June
2015, paras 54, 66 and 67. In addition, the Group of Friends on the Protection of Civilians (Australia,
Austria, Belgium, Brazil, Canada, France, Germany, Italy, Japan, Liechtenstein, Norway, Portugal,
Switzerland, the UK and Uruguay) collectively acknowledged the importance of casualty recording
in 2012.

4 However, the inclusion of an indicator on conflict-related deaths has not been approved and
there is a risk that it will be left out of the SDGs. See United Nations, ‘Results of the list of indicators
reviewed at the second TAEG-SDG meeting’, 2 Nov. 2015, <http://unstats.un.org/sdgs/meetings/
iaeg-sdgs-meeting-02>.
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casualty data is collected and aggregated remains poor, which frequently
prevents it from being used or discussed in an appropriate way. When a
casualty figure is issued—whether by a governmental agency or a civil soci-
ety organization—its value is mostly discussed in the light of the political
position of the source, rather than the application of a critically informed
understanding of the way the data was collected and its possible limitations.

In addition, the distinction between casualty estimation and casualty
recording is commonly misunderstood. Casualty estimation involves
extrapolating from known data, usually by means of a limited sample of
actual recorded casualties, to the total population. Casualty recording, by
contrast, collects all the available casualty data using a variety of means but
never goes beyond what is known. Each can produce figures but, strictly
speaking, only recording can lead to a ‘count’. Recording is mainly limited
by the reach and breadth of its sources, and estimation by the size and repre-
sentativeness of its sample.

These distinct approaches and their uses are explored below. It should
be noted, however, that while casualty estimation can only ever aim for—
and its best efforts be expressed as—a number, that is how many may have
been killed, the end towards which casualty recording strives is precise and
definite knowledge of who was killed. In addition, while the numbers pro-
duced by estimation are by their nature uncertain—an uncertainty usually
expressed as a 95 per cent confidence interval that is rarely quoted—casualty
recordingis wholly concerned with documenting those which have occurred
and not with producing a number of deaths that might have occurred.

Casualty recording

Casualty recording is an umbrella concept that covers the work done by
those who systematically record detailed information about deaths from
armed conflict in ways that aim for comprehensiveness and, unless it is
unsafe to do so, make such information public.® This can centre on the spe-
cific incidents in which deaths were caused or the individuals killed, and be
collected, collated, organized and published by a wide variety of means. The
generally continuous nature of casualty recording, which is undertaken and
updated even while conflicts unfold and increase their human toll, means
that its data is not a ‘one-off snapshot’ or vulnerable to the loss of data due
to fading memories. In addition, because it incorporates official reports and
eyewitness accounts alongside the testimony of relatives, casualty recording
is often reported and structured on an incident-by-incident basis, specifying
the time, date and place of the incident and the weapons used, along with

5 As defined in Minor, E., Sloboda, J. and Dardagan, H., Good Practice in Conflict Casualty
Recording: Testimony, Detailed Analysis and Recommendations from a Study of 40 Casualty Recorders
(Oxford Research Group: London, 2012).
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the numbers killed and injured. In this respect, it can offer more complete
information about specific lethal incidents than is generally available solely
through the testimony of relatives, who were often not eye-witnesses and
whose accounts are frequently at a significant distance in time and space
from the events to which they refer.

However sourced, it is these details in the information collected along
with the count of deaths that allow casualty records to be put to additional
uses beyond informing policy evaluation and conflict analysis. These include
(@) assisting humanitarian response planning by informing the ongoing
assessment of a conflict environment by humanitarian responders; (b) con-
tributing to efforts by the state to compensate the families of victims after
the conflict has ceased; (c) forming the basis for accountability processes, in
particular criminal prosecutions and truth commissions; and (d) generally
supporting the families of victims by helping to end the uncertainty about
the fate of their loved ones, and giving them recognition through efforts at
memorialization.®

One particularly significant outcome of recent casualty recording efforts
has been the identification of systematic patterns of harm to civilians that
result from the use of specific weapons in specific circumstances. A number
of casualty recording efforts have now conclusively demonstrated that the
use of explosive weapons in populated areas harms civilians dispropor-
tionately.” This data has directly informed international efforts to promote
abstention from the use of explosive weapons in such contexts.®

Statistical estimation

The most commonly used statistical estimation methods are household or
sample surveys, and multiple systems estimation (MSE). Household sur-
veys rely on the selection of a random sample of the population who are
interviewed by researchers to determine the percentage of persons killed
within these households. The number obtained from the sample is taken as
representative and extrapolated to the whole population. A survey provides
a one-off snapshot of estimated deaths up to the time when the survey was
conducted. This method comes with a margin of error which can be quite
high. While many studies can be classified under the household survey
umbrella, each must be evaluated according to the specific methodology

6 Minor, E., Towards the Recording of Every Casualty: Analysis and Policy Recommendations from a
Study of 40 Casualty Recorders (Oxford Research Group: London, 2012), pp. 6-7.

7 Hicks, M. et al., “The weapons that kill civilians: deaths of children and non-combatants in
Iraq 2003-2008’, New England Journal of Medicine, 16 Apr. 2009, pp. 1585-88; and Dardagan, H.
and Salama, H., Stolen Futures: the Hidden Cost of Child Casualties in Syria (Oxford Research Group:
London, 2013).

8 For further details see International Network on Explosive Weapons, <www.inew.org>.
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used to arrive at the final number, taking account, for example, of the way
the sample was selected or transparency over the interview process.

MSE is a methodology derived from ecological studies. It depends on
pre-existing datasets or lists created by several casualty-recording organ-
izations that record deaths on an individual basis, but seeks to estimate an
additional number of deaths not included on these lists. In order to do this,
the datasets are compared to identify the level of matching between them. A
high level of matching across the lists is taken to indicate that most deaths
have been captured. If the level of matching between the lists is low, however,
this is interpreted as an indication of a large number of unrecorded deaths.
Generally speaking, the method relies on at least three such lists to identify
and compensate for biases, dependencies and other complicating factors that
would affect their usefulness as a means of estimating unrecorded deaths.

Arriving at a number for deaths in the 1998-99 Kosovo War

Although casualty recording and statistical estimates are two distinct
approaches, the results yielded from statistical estimates are also important
and can often be complementary to casualty recording work. The two meth-
ods can also reinforce each other. A good example of this is the work done
to determine the number of deaths in the 1998-99 Kosovo War. During the
conflict and its aftermath, the Humanitarian Law Centre, Kosovo (HLC-K)
documented the killings and disappearances of Albanians and Serbs. This
work culminated in the publication of the Kosovo Memory Book (KMB)
in 2011.° The KMB lists the name, date of birth, address and occupation, as
well as any other family information—such as the number of children and
combat status, when known—of all those who died in the conflict. Each
name is accompanied by a short paragraph tracing the story of that person
and the circumstances of their death. The HLC-K documented the death or
disappearance of13 535 people. This number is consistent with the estimates
derived from a household survey and an MSE.'° A review of the KMB data-
base by two experts in statistics, using a method akin to an MSE, concluded
that the KMB was sound and virtually comprehensive.* All three methods
yielded similar results, thereby reinforcing each other. The main difference
between them is the questions they answer. While the household survey set
out to estimate the number of casualties in the war, HLC-K worked to iden-

9 For more information on the work of HLC-K, see Every Casualty, ‘Humanitarian Law Centre,
Kosovo’, <http://www.everycasualty.org/practice/hlc-kosovo>.

10 spiegel, P. B. and Salama, P., “War and mortality in Kosovo, 1998-99: an epidemiological testi-
mony’, The Lancet, 24 June 2000, pp. 2204-09; and Kriiger, J. and Ball, P., Evaluation of the Database
of the Kosovo Memory Book (Human Rights Data Analysis Group: Los Angeles, CA, 2014).

11 «yirtually’ as it is never possible to be completely sure someone was not missed in the process.
See Kriiger and Ball (note 10), p. 59. The review was carried out by Professor Michael Spagat in 2014.
Spagat, M., A Triumph of Remembering: Kosovo Memory Book (Royal Holloway, University of London:
London, Dec. 2014), see also <http://www.kosovomemorybook.org/?page_id=4877&lang=de>.
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tify those who had died in an effort to contribute to an important post-con-
flict dialogue and foster reconciliation, as well as to memorialize the dead
and generally contribute to efforts at reconstruction in a post-war society.

In other cases, statistical and recording studies have yielded different
and initially hard-to-reconcile results, resulting in attendant confusion in
the public discourse. However, such differences do not reflect any inherent
superiority of one method over another, and the resolution of such differ-
ences can often be achieved through detailed attention to the specific meth-
odological details of the studies in question and uncovering potential sample
biases or errors in inference. This critical endeavour can be productive when
it yields new work informed by the lessons learned, which ideally reconcile
apparently contradictory findings. In this respect the heated debate over
the number of Iraqis killed since the start of the 2003 Iraq War has been
instructive, and there is a general consensus in the field now that the best
studies, either survey-based estimation or casualty recording, are consist-
ent with one another. The small minority of outlier survey studies that have
produced casualty estimates that are orders of magnitude greater than the
majority of studies—and have engendered most of the controversy—can
best be explained by methodological or interpretational difficulties in those
outliers.’? Thus, even in such apparently controversial cases, ultimately sta-
tistical and recording approaches have been shown to be consistent with,
and supportive of, one another. The remainder of this section provides a
more detailed overview of casualty recording. It outlines the different meth-
ods used in the field and current efforts by practitioners to establish basic
requirements for casualty recording, which are intended to harmonize prac-
tice worldwide. Second, it analyses the prospects for establishing casualty
recording as an international norm, by considering how it relates to many
issues that are high on the international agenda in relation to peace and con-
flict, and discusses whether there is already a legal obligation on states to
undertake casualty recording.

What is casualty recording and how is it done?

Overview of the field

Casualty recording is a practice that can be undertaken either during a con-
flict or in its aftermath, depending on the resources available to its practi-
tioners and the level of access to the events, those who witnessed them and
their outcomes, such as mass graves. Deaths may be recorded at the incident
or the individual level, or both. Recording at the individual level, including
by name, potentially provides the highest level of detail but is more difficult

12 spagat, M., ‘Mainstreaming an outlier: the quest to corroborate the second Lancet survey of
mortality in Iraq’, Defence and Peace Economics, vol. 22, no. 3 (June 2011), pp. 299-316.
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Figure 6.12. Number of violent deaths per month in Nigeria, January-
December 2015

Source: Reproduced with permission from Nigeria Watch: Fifth Report on Violence in Nigeria,
2015 (Nigeria Watch: Ibadan, 2016), <http://www.nigeriawatch.org/media/html/NGA-
Watch-Reportl5Final.pdf>, p. 10.

to undertake during conflict. Consequently, the most inclusive records are
almost always obtained over a period after the end of fighting. This period
can sometimes extend to decades. One exception to this is where the conflict
is of relatively low or sporadic intensity and limited duration, such as the
more recent recording efforts in Israel and Palestine. Incident-level data,
which usually includes information about the weapons used and the parties
to the conflict, may provide greater detail of the nature of the violence, and
do so in a consistent and timely manner.

Given the range of environments in which conflict takes place, casualty
recording will inevitably be undertaken using a variety of methods that
respond to the operational context and the purpose the data is meant to
serve. Casualty data recorded at the incident level, for example, allows the
information to be used to identify patterns of harm, which can be useful
for various advocacy purposes, while data recorded at the individual level
might better serve accountability efforts. The broad range of methods used
by casualty recorders can usefully be understood within the framework of
the three distinct approaches outlined below.?

The first approach encompasses methods that use documentary evidence
produced by others as the main source on which to base the recording, sup-
plemented wherever possible by additional information or corroboration

18 The framework was developed from original research published by Every Casualty (note 6),
pp. 14-16.
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from on-the-ground sources or investigators. Documentary sources can be
diverse, and may originate from NGOs and other civil society organizations,
intergovernmental organizations, the media, social media or state records.
The sources are cross-checked and the credibility of the information pro-
vided is evaluated. The level of certainty awarded ultimately depends on the
quality of the documents available. Casualty recording is done at the inci-
dent level because information relating to those who died is too inconsistent
torecord at the individual level.

An example of a purely document-based casualty recorder is Nigeria
Watch, which records those who die a violent death—the scope of which goes
beyond armed conflict—in Nigeria.' The recording relies on the systematic
and continuous monitoring of 10 national daily newspapers, which yields
data that allows it to study and identify patterns of harm and their causes
in the country (see figure 6.12).'> Another example is the work of Airwars,
which mostly uses documents, but in combination with other sources.!¢ Its
recording is based on: (@) military sources, using the military briefings of
the states participating in the air war in Iraq and Syria; (b) other organiza-
tions’ recording of casualties in either the Syria or the Iraq conflict; (¢) the
English language and Arabic media; and (d) its own Iraqg-based researcher’s
contacts on the ground to corroborate certain events. Airwars’ recording
is done at the incident level, listed by time and location, and showing the
human impact of each incident. This data is used in advocacy efforts to hold
the various international forces accountable.

A second approach to casualty recording relies on a wide range of sources
in the first instance, but also consistent on-the-ground investigation of cases.
The aim of this approach is to obtain a full and highly detailed record. All
possible documentary evidence and other items of information are sought,
with priority given to collecting information from family members and
eyewitnesses. Such casualty recording enables the compilation of compre-
hensive lists of those who died and is usually undertaken with the aim of
arriving at individual level data. Even using this method, however, it can be
difficult to identify all those who died, and incident level recording will also
form part of the approach.

Most instances of such detailed recording occur post-conflict, but B'Tse-
lem—an organization that records fatalities in Israel, the Occupied Pales-
tinian Territories and Gaza—is able to document casualties in the ongoing

14 For more on Nigeria Watch’s methodology see <http://www.nigeriawatch.org/index.
php?html=4> and in general at <http://www.everycasualty.org/practice/nigeriawatch>.

15 For a detailed analysis of Nigeria Watch’s methodology and the uses made of the data see Giger,
A.and Minor, E., Learning from Casualty Recording Experience: Nigeria Watch 2015 (Every Casualty:
London, 2015).

16 See Airwars, ‘Our methodology’, <http://www.airwars.org/methodology.html>; and Every
Casualty, ‘Airwars’. <http://www.everycasualty.org/practice/airwars>.
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Figure 6.13. The casualty-recording practice spectrum

Credit: Hugo Ahlenius, Nordpil, <https://nordpil.se/>.

Source: Minor, E., Towards the Recording of Every Casualty: Analysis and Policy
Recommendations from a Study of 40 Casualty Recorders (Oxford Research Group: London,
2012), p. 13.

conflict by collecting official documents, such as copies of identification
documents, death certificates and medical records, and compiling the tes-
timonies of witnesses and family members of the victim. This information
is then cross-checked with documentary evidence from the Israeli Defence
Force (IDF), Palestinian armed groups, Palestinian and international human
rights organizations and media reports.!” The resulting detailed data can
be used in attempts to hold both parties to the conflict to their obligations
under international humanitarian law (IHL), and to inform the relief efforts
of humanitarian organizations.

The third approach is unknown victim identification. This approach is
quite distinct in that casualty recorders are only recording a specific kind
of victim: those whose bodies have been discovered, often with the need for
identification, buried in mass graves. This contributes greatly to providing
information about the missing, and requires the use of advanced forensic
techniques to confirm the identities of the dead. This method, which also
makes use of the types of documentation outlined above, is only possible
in post-conflict contexts as it requires an official request or permission
from the state to carry out certain key aspects of the work, such as exhu-
mations. The Guatemala Forensic Anthropology Foundation (FAFG), for
example, works to identify the human remains found in the aftermath of the

17 0n B’Tselem’s methodology see B'Tselem, ‘Explanation of statistics on fatalities’, [n.d ], <http://
www.btselem.org/statistics/casualties_clarifications>; and, more generally, Every Casualty, ‘B’ Tse-
leny, <http://www.everycasualty.org/practice/btselem>.
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1960-1996 internal armed conflict in Guatemala.'® It also documents the
events surrounding mass disappearances and clandestine massacres where
this helps the identification process.

The study of 40 casualty recorders that yielded this framework clearly
shows that the data produced by all the participating recorders was of suffi-
cient quality to be useful to other actors irrespective of the range of sources
available or the environment in which the recorders worked. Variations in
the methods employed or between the kinds of sources used by different
casualty recorders does not, therefore, indicate fundamental differences in
goals or amount to evidence that casualty data produced by different means
is less valuable—only that different contexts and resources call for different
responses in order to produce useful data.

Figure 6.13 summarizes the main sources, uses and outcomes found in the
field of casualty recording. Itillustrates the various types of casualty record-
ing that are possible under different circumstances. Different sources might
be available depending on the context. There may be only alimited number of
sources during intense periods of conflict but a wider array after the violence
has subsided or ended. A recorder might not at first be able to independently
investigate the information provided by sources, and so might instead aggre-
gate and corroborate it to produce a database of conflict incidents. Work that
has already been done to corroborate information and create such a database
can provide a baseline or starting point for new investigations, which in turn
will lead to a more detailed and certain picture of the human losses from a
conflict. As this picture becomes more precise, further uses of the data are
made possible, which can address other issues, such as the identification
of missing persons, or provide information that can be used to make legal
determinations.

Harmonizing practice

While acknowledging that different methods yield equally valuable and
reliable data, there has been a will expressed by casualty recorders to work
towards a certain degree of harmonization of casualty recording in order to
increase the legitimacy of the field and facilitate higher levels of sharing and
use of casualty data.

Practitioners and end-users came together in 2013 to begin a process of
developing standards for the field of casualty recording. These are being
designed to establish a baseline of practice that can be applied across the
field while respecting the diversity of the actors, methods and approaches
involved. The purpose is to make casualty data more straightforward to use
and share, and provide a means that allows discussion of casualty data to be

18 On FAFG see Every Casualty, ‘Guatemala Forensic Anthropology Foundation (FAFG)’, <http://
www.everycasualty.org/practice/fafg>.
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grounded in assessments of the quality of the data rather than of the political
stance of those promoting or criticizing particular casualty figures.

Work has focused on identifying issues and topics that all casualty record-
ers should consider and address regardless of the methods they use. These
include discussions on: the security, both physical and digital, of the people
taking part in a casualty recording initiative, sources, organizational trans-
parency, methods and publication.’ Most importantly, a core set of five
values-based principles has been identified and articulated in order to guide
practice. The five principles are do no harm, transparency, responsibility,
inclusiveness and consistency.

Do no harmrelates to all aspects of casualty recording, from the collection
of data in often highly dangerous environments, to devising security proto-
cols for protecting this data. The data collected by casualty recorders is often
of a sensitive nature, especially when it comes to sources and the testimonies
given by eyewitnesses and others.

Transparency is a recurring theme that helps to foster trust between prac-
titioners, and between practitioners and end-users. This involves openness
about all aspects of their activities, including organization, methodology,
definitions, exclusion and inclusion criteria, publication rationale, and the
means of guaranteeing the security of their staff, witnesses and data, without
disclosing their security procedures in ways that would compromise them.

Responsibility refers to the need for casualty recorders to take account of
the rights and needs of different stakeholders affected by or involved in a
project. This includes, for example, casualty recorders considering the legal
and regulatory issues relating to their data, such as a casualty recorder being
required by a court order to transfer its data to a state body, or the use of a
third-party service provider, such as a data host, becoming another means
by which data security is compromised.

Inclusiveness means striving to include all the armed conflict deaths that
a given casualty recorder is able to record, and being completely transparent
about any inherent exclusions or limitations.

Consistency is required to ensure that casualty data is usable. Deviations
from an existing methodology—including for positive reasons, such as its
improvement—should be indicated.

Another important topic for discussion has been the generation of a
common list of the major points of information thatitis mostuseful to record,
whenever possible. The aim of such a list is to compile comprehensive docu-
mentation that can be used to fulfil a wide range of purposes at a time when
it is possible to devote the appropriate analytical methods to it. The listed

19 0n the process used to develop common standards for casualty recording see Every Casualty,
‘Developing standards for casualty recording: plenary meeting in London, September 2015’, 8 Oct.
2015.



ARMED CONFLICT DATA TRENDS 257

categories are number killed; location of incident; date of incident; source,
meaning the kind of sources that document an event; name, age and sex of
the victim; means of killing; and actors involved (excluding the victim).

While the practice of casualty recording encompasses many methods of
working, itisbecomingbetter articulated and better defined by practitioners
who, through their collaborative interactions, have constituted themselves
as a field of professional practice. The discussions that arise from this collab-
oration are instrumental in providing the conflict casualty data requested
by many organizations and entities, while providing them with the means
to put this data to an impartial test regarding how it has been acquired and
presented.

Casualty recording as an international norm

Although casualty recording is being conducted throughout the world, it is
notable that it is undertaken mostly by civil society organizations and more
rarely by United Nations agencies, such as the human rights sections in the
UN assistance missions in Afghanistan (UNAMA) and Iraq (UNAMTI).2°
States are seldom seen to engage in this practice for both civilians and
combatants, although it is frequently done for combatants alone. States that
have most recently engaged in an effort to document the deaths of all those
who died in a conflict include Colombia and Tunisia.?! No state thus far has
publicly engaged in the direct and systematic recording of civilian casualties
during an armed conflict in which it is directly involved.??

The existence of a legal obligation

Considering the inconsistency with which states engage in casualty record-
ing activities, it is legitimate to ask whether states are subject to any legal
obligations to record civilian casualties in armed conflict.

Arare example of research on the issue was conducted in 2011. It concluded
that such alegal obligation does exist.?3 This obligation is rooted in both THL

20 For a complete case study of UNAMA’s method and data use see Beswick, J. and Minor, E., The
UN and Casualty Recording: Good Practice and the Need for Action (Oxford Research Group: London,
2014), pp. 23-40. For more details on UNAMT’s figures see <http://www.uniraq.org/index.php?op-
tion=com_k2&view=item&id=4454:un-casualty-figures-for-the-month-of-october-2015&Item-
id=633&lang=en>.

21 In Colombia, a special law was passed in 2011 to create the framework for documenting and
providing justice to the victims of the conflict (and their families in the case of the dead), as well
as to deal with land issues. For further details see <http://www.secretariasenado.gov.co/senado/
basedoc/ley_1448_2011.html> (in Spanish); and Patel, I. and Giger, A., Casualty Recording in Tunisia:
Responses to the 2010-2011 Uprising (Every Casualty: London, 2015).

22 For example, the release by Wikileaks of the ‘Iraq war logs’ showed that the US military was
collecting information about both combatant and civilian deaths in Iraq. For further details see
<https://www.iragbodycount.org/analysis/qa/warlogs/>.

23 Breau, S. and Joyce, R., Discussion Paper: the Legal Obligation to Record Civilian Casualties of
Armed Conflict (Oxford Research Group: London, 2011).
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and international human rights law (IHRL), including treaty-based and cus-
tomary international law. The report reviewed all relevant IHL and ITHRL
treaties—the Geneva conventions of 1949, their two Additional Protocols of
1977, the Universal Declaration of Human Rights, the International Cove-
nant on Civil and Political Rights, the International Covenant on Economic,
Social and Cultural Rights, the Convention Against Torture—as well as the
extensive study on Customary International Humanitarian Law published
by the International Committee of the Red Cross (ICRC).*

While THRL is applied in circumstances that are not defined as armed
conflict (wWhether international or not), the nature of conflict in recent years
has made the line between the application of THL and THRL more difficult
to draw. The provisions of IHL are more limited in cases of intrastate armed
conflict, which has become the most common scenario. Articulating THL
provisions with THRL thus offers a possibility of filling a gap, a practice
that has been used by the European Court of Human Rights when deliver-
ing judgements on cases that would have traditionally only been dealt with
under THL.?5

On this basis, the report concludes that provisions exist within THL and
THRL that constitute the components of a legal obligation on states to under-
take casualty recording. These provisions are on: (a) the search for and col-
lection of the dead; (b) the treatment of the dead; (¢) the return of the remains
and personal effects of the dead; (d) the disposal of the dead with dignity;
(e) accounting for the dead; (f) identification of the dead after disposal;
and (g) information concerning the dead. Thus, human rights obligations
with respect to the dead and missing enhance and support the obligations
of states involved in conflict outlined in THL. While these obligations are
scattered and disconnected in several different instruments and customary
rules within THL and IHRL, this in no way undermines their existence.

In addition, the ICRC has recently published a new set of commentaries
on the Geneva conventions and their Additional Protocols.?¢ This update
reflects the experience gained by the ICRC in applying the conventions
and Protocols and the evolution of conflict and its contemporary reality.?”
The commentaries provide greater detail on the obligations to the dead,
particularly those in articles 16 and 17 of the first Geneva Convention. How-
ever, these provisions are pertinent under limited circumstances as they

24 Henckaerts, J-M. and Doswald-Beck, L., Customary International Humanitarian Law (Cam-
bridge University Press: Cambridge, 2005).

25 Breau, S. and Joyce, R., Discussion Paper, The Legal Obligation to Record Civilian Casualties of
Armed Conflict (Oxford Research Group: London, 2011), pp. 18-19.

26 5ee the 2016 commentaries on the ICRC webpage, <https://www.icrc.org/applic/ihl/ihl.nsf/
Treaty.xsp?documentId=4825657BOC7E6BF0C12563CD002D6B0B&action=openDocument>.

27 Henckaerts, J-M., ‘Bringing the commentaries on the Geneva conventions and their Addi-
tional Protocols into the twenty-first century’, International Review of the Red Cross, vol. 94, no. 888
(Winter 2012).
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apply only to combatants; article 16, in particular, relates to ‘dead person[s]
of the adverse Party falling into [one party’s] hands’. However, difficulties
in differentiating between combatant and civilian casualties is reflected in
the commentary, which calls for a record to be created in cases of doubt.?®
Although the ICRC commentaries are not legally binding on states, they are
an influential interpretation of the law, and the greater concern accorded to
the recording of casualties reinforces the legal obligations outlined above.

Supporting the protection of civilians and other peace mechanisms

Casualty recording and the data it generates also provides a mechanism
that can inform and advance different conflict-related agendas that are
important to the international community. A good illustration of this is
how casualty recording can contribute to the monitoring of the protection
of civilians in armed conflict, and to ensuring that states engaged in war
respect their IHL obligations. During military action, for example, conflict
parties must consider: the principles of proportionality, that the number of
civilian casualties will not be disproportionate to the military gains; distinc-
tion, which requires belligerents to distinguish civilians and civilian objects
from combatants and military targets, directing attacks only towards the
latter; and precaution, which entails that conflict parties take measures
to avoid or minimize the harm done to the civilian population. That these
principles must be adhered to is clear, but what this means on the ground
has been much debated. How can proportionality be quantified? How can
it be proved that the precautions taken were effective??® To engage mean-
ingfully in these discussions, objective criteria must be set for monitoring
implementation of these principles. Casualty data makes it possible to study
and identify individual cases as well as repeated patterns of harm against
the civilian population during conflict. Once these criteria are established,
casualty recording also becomes an important mechanism for monitoring
that such principles are respected, and for keeping track of conflict parties’
fulfilment of their obligations under THL.

Through monitoring and analysing the impact of conflict on specific
segments of the population, casualty recording can also be used to support
other important topics on the international agenda, such as the use of chil-
dren in armed conflict, and women, peace and security. It can also support
transitional justice processes, such as truth seeking, compensation and
memorialization, and cast a clearer light on causes of death and the impact
of weapons, thereby supporting arms control processes. Over time, as the

28 See in particular paragraph 2 ‘Personal scope of application’, <https://www.icrc.org/
applic/ihl/ihl.nsf/Comment.xsp?action=openDocument&documentId=3C522B552C02FD91C-
1257F150049E0A8#_To0c436922112>.

29 Waszink, C., Protection of Civilians Under International Humanitarian Law: Trends and Chal-
lenges (Norwegian Peacebuilding Resource Centre: Oslo, 2011).
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practice of casualty recording becomes standardized and is itself better
understood, casualty data will become increasingly useful for informing
decision-making on these important topics—contributing not only to greater
accountability, but also to improved protection.

There is now a clear opportunity for greater engagement by states in
supporting casualty-recording initiatives, both politically and financially.
While casualty recording is a legal obligation, it is not one that many states
recognize as universally applicable or implement when they are themselves
a party to conflict. However, it seems clear that states have a responsibility
to monitor the casualties they incur during conflict—not least under their
THL obligations—which casualty recording could help them to fulfil. Rec-
ognizing the value of casualty recording and practicing it more systemati-
cally—beyond recording only combatant casualties—would be a significant
step towards making it an international norm.

Conclusions

This section has shown how records of the dead are being created in situ-
ations of armed conflict. Beyond numbers, those who undertake casualty
recording in conflicts work to put together detailed records of the dead not
just to keep track of the various types of harm inflicted by sustained violence
on a society, but also to humanize the victims. In recent years, this work has
been mostly undertaken by civil society organizations. Casualty recorders
are increasingly working together to harmonize practice worldwide and sys-
tematically engage with potential end-users, demonstrating that while this
is a field in which methods may need to vary it is one that shares a common
vision.

The section also sets out the components of international law that make
casualty recording a legal obligation on states, particularly in relation to
the protection of civilians. The most recent interpretations of the Geneva
conventions by the ICRC tend towards a growing recognition that, due to
the changing nature of conflict, casualty recording should be systematic not
only for combatants, but also for civilians. If states do not engage in the prac-
tice of casualty recording themselves, they should support the work done by
civil society organizations, by either funding their activities or cooperating
with them in the documentation process—or in the way that best leads to the
work being carried out effectively.

There is a growing call, including from the UN Secretary-General, for the
recording of every casualty in situations of armed conflict.?® Meanwhile,
civil society actors have shown that highly useful and effective recording
is already possible and is being practiced in conflict or after conflict. At its

30 United Nations (note 3).
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heart is the humanization of victims, their recognition and the protection of
those who remain after them—a principle that is in itself already universal.
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