Emergency assistance under
Article X of the Chemicdl
Weapons Convention

Some scenarios and thoughts

by Dr Jean Pascal Zanders

Last revison: 2 October 1998
Prepared for:  Regiona Workshop on the Coordination of the Assstance under Article X of the
Chemica Wegpons Convention, Sofia, Bulgaria, 28-30 September 1998.

sipri

Stockholm International Peace Research Ingtitute

Frosunda Tdl.: 46-8-655 97 00
S-169 70 Solna Fax.: 46-8-655 97 33
Sweden e-mall: zanders@dpri.se

Internet: <http:/AMww.Spri.se>



Emergency assistance under Article X of the CWC 1

I ntroduction

The 1993 Chemical Wegpons Convention (CWC) isaglobal disarmament treaty. Thegpplication
of the CWC isnot limited to a particular geographical area and any state may join it. It conse-
quently encompasses a variety of existing security relations. States may have active security
interactions with each other or not. Within a given set of security interactions dl, some or none
of the participating States may possess chemica weapons (CW). For each state the reasons for
possessing or not possessing these weapons may differ. The relative importance attached to the
arsend furthermore depends on whether the sate in questionviewsitself asaglobd, regiona or
subregiond actor. This meansthat many statesfirgt assesstheimpact of the globa convention on
their regiona or subregional security condition and not from the perspective of global benefitsthe
CWC offers. States may thus have different security expectations from the disarmament treaty.

Disarmament, asdigtinct from armscontrol, has profound nationd security implications. Under
an arms control agreement a party agrees to certain quantitetive or quditative limitations on a
particular wegpon category but retains a resdud capability to meet its security needs. Arms
control treaties thus seek to manage levels of arms but do not necessarily €liminate the wegpons.
By joining adisarmament treaty a state commitsitsaf to dispose of the wegpon category entirely.
Partiesto the CWC are thus committed to destroying existing stocks of CW and CW-related
inddlations and equipment. They furthermore pledge never to acquire or assst anybody in
acquiring CW. As it can no longer retain a residual capability—not even for deterrence or
retaiaion—it must ensure its security requirements through aternative means. The dternaives
can be diverse. For instance, novel, non-prohibited weapons may take over thefunctionsof CW
inthemilitary doctrine of astate. Notwithstanding such unilaterd options, thetreety itself can aso
extend security guarantees.

Universdity of the convention, for instance, is an important security guarantee. It greetly
grengthens the conventiona prohibition and raises the opportunity costs for any state acting
againg that norm. Asthe CWC must cover abroad array of existing security interactions, it has
to provide states with incentives to join. To attract the ratifications of states that do not possess
CW or have not been exposed to CW thrests, Article X1 of the CWC requests dl parties to
implement the convention in a manner which avoids hampering the economic and technologica
development of other states parties. The article aso encourages international cooperaioninthe
fidd of chemica activities for purposes not prohibited under the CWC.! In addition, Article VI
grants Sate partiestheright to have accessto certain dua-use chemica compounds and technol-
ogiesfor purposesit doesnot prohibit. Eventudly, states partieswill beforbidden to export some
of these commodities to non-dates parties, while other chemicaswill be subjected to an export
control regime specified in the convention. However, mutua suspicions between regiona actors
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may be strong and make them hesitate to join the CWC. To overcome this hesitation the CWC
also extends postive and negative security guarantees. Negative security assurances lie at the
heart of the CWC.: gates parties cannot use CW under any circumstances against another state
party or anon-state party. The verified destruction of CW and related facilitiesand the permanent
monitoring of non-production of CW reinforce the absolute ban on chemica warfare. The
possibility nevertheess exists that a Sate party is attacked with CW or faces a threat with CW
from a non-dtate party or a sate party violaing or defecting from the convention. To mest this
eventudity the CWC gives states parties positive security guarantees by entitling them to receive
assistanceand protection against the use or threat of use of CW and to devel op, produce, acquire
and use means of protection against CW. These guarantees are contained in Article X of the
CWC.

Univerdity, however, isnot just aterritorial concept; it aso hasatime dimension. The CWC
must be able to offer the parties sufficient security guarantees over a prolonged period. As a
socia congtruct the convention cannot be assumed to be static. The strength of the treaty regime
will inevitably evolve as a consequence of intringc and extringc factors. The intringc drength is
derived from the way in which the CWC can oversee its implementation and compliance and
react againg direct threats such as violations. Extringc chalenges relae to the environment in
which the convention must operate. Certain developments, such as discoveries or the growing
importance of new political actors, can render the treaty irrdlevant or at least undermine it
serioudy if it cannot adapt itsdf. Theinternational community must redefinetheinternationa norm
continuoudy sothat thenorm remainsgpplicableunder al, even unforeseen, circumstances. States
seek meaningful guarantees not only at the time of the entry into force of the convention but aso
for a prolonged period afterwards.

This paper describes the role of Article X of the CWC. Next, it andysesthe various circum-
stances under which agtate party can invokethearticle and identifiesmany gray areaswhich have
to be dedlt with during the preparations for effective implementation. Finaly, the paper looks at
the long-term utility of theartidlein view of the fact that successful implementation of the conven-
tion will automaticaly reduce the threat of chemicd warfare. It argues that knowledge and
expertise accumulated by the Organisation for the Prohibition of Chemica Weapons (OPCW)
while preparing implementation of Article X can bemade avail ableto dedl with security conditions
not explicitly mentioned in the convention, such asterrorist threats, or meet other contingencies
involving chemicd activities permitted under the CWC.
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Therelevance of Article X

Artide X ‘Assstance and protection against chemical weapons' is rooted in the principle of
collective defence as defined and recognized in the Charter of the United Nations and depends
for its effectiveness on internationa cooperation. Such cooperation underscores the internationa
oppositionagaing chemicd warfare and reinforcesthelega normsin the CWC. The organization
of the cooperation through the offices of the OPCW meansthat assistance and protection will not
be hostage to the geopolitical interests of aparticular country.? In past conflicts the unwillingness
of the internationad community to act againg perpetrators of chemica warfare serioudy under-
mined the authority of the 1925 Geneva Protocol for the Prohibition of the Use in War of
Agphyxiaing, Poisonous or Other Gases, and of Bacteriologica Methods of Warfare. An
internationa conference had to be convened in Parisin January 1989 so that states could reaffirm
their commitment to the Geneva Protocol after the gross failure by the international community
to formally condemn Irag' s violaion of the agreement in the 1980-88 war againgt Iran and the
CW attacks againgt the Iragi Kurds.

Defence and protection against chemica warfareagentshasbeenacentra pillarindl prepara:
tionsfor chemicad warfare. The toxicants are released into the environment before they act onthe
target. Placing a barrier between the agent and the target—gas mask, protective suit, individua
or collective shdters, skin ointments, and so on—gresatly negates the impact of the agent. After
an attack with chemica weapons, equipment exists to decontaminate people, materid and the
surroundings. Should anindividua nonethel ess be exposed the chemical warfare agents, prophy-
laxis, antidotes and medication is available to help victims. Devices furthermore provide early
detection and warning of the presence of chemica warfare agents in the environment. Since
World War | the offensive and defensive aspects of chemicd warfare have dways been in Hiff
competition with each other and it is widely accepted thet the defence hasthe edge. Thereative
ease with which even novel agents can be countered—certain protective measures are generic
to dl agents—has been amagjor contributing factor to the lack of or limited assmilation of CW
into the arsenas and military doctrine of most countries. The positive security assurances ex-
tended by Article X derive their relevance to a great extent from the advantage of defence over
offence.

Apart from the political and technica relevance of Article X, its sgnificance to the overdl
treaty regimeis aso determined by the nature of the casesto which it isgpplicable. A state party
may request and receive assistance in the three following circumstances: (@) CW have been used
agang it; (b) riot control agents have been used againg it as a method of warfare; and () it is
threatened by actions or activities of any state that are prohibited under the CWC.2
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Based on the historica record, the following types of Situations may occur in which CW are
used or threstened to be used:

C warsbetween dtates (e.g., World War |; the 1980-88 Gulf war; the 1990-91 Gulf
war)

C warsinvolving foreign intervention in domestic conflicts (e.g., the Western interven-
tion in the 1919-21 Russian civil war; the 1962—75 war in Indoching; the 1963-67
war in'Yemen)

C warsinvolving uprisngs againg ruling foreign powers (e.g., the 1922-27 war in
Spanish Morocco; the 1936-37 war in Abyssinia)

C warsinvolving uprisngs againg nationd rulers(e.g., the 1984-88 Kurdish uprisngs
inlrag)

C peacekeeping operations (e.g., use of riot control agent by UN forces in Gaza,
10 March 1957; and by SFOR forces in Bosnia on 28 August and 1 September
1997)

C actsof terroriam (e.g., the Aum Shinrikyo sarin atacks in Matsumoto in 1994 and
the Tokyo underground system in 1995)

Article X, however, is not gpplicable to every mentioned circumstance (See table).

Firgt, the right to request and receive assistance is explicitly limited to Sates parties only,* a
logica consequence of the fact that internationa conventions are signed and ratified by dtates.
Non-gtate parties and sub-state actors who are the victim of chemica warfare are consequently
excluded.

Second, the CWC does not gpply to wars involving non-states parties only or conflicts
between a non-date party and sub-state actors in a non-state party. In such conflicts, the
Secretary-Generd of the United Nations cantake theinitiative to conduct investigationsinto the
use or aleged use of CW.® The OPCW will closaly cooperate with him and, if so requested, put
its resources at his disposal.® From the language it appears that the initidive lies with the UN
Secretary-General and that, following a request, emergency assstance and protection can be
provided. The CWC doesnot contain any explicit proceduresfor rel easing emergency assistance
or protection in such a Situation, athough it does appear that any such release would be contin-
gett on a decision taken by the Executive Council of the OPCW.” The options of the UN
Secretary-Genera are nonetheless limited by the sovereignty of UN member states and these
have to give explicit permisson for aUN investigative team to enter their territory. The measure
canthus be of questionable utility, especidly if anon-date party wages chemicd warfare againgt
non-gate actors on its own territory.
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Assistance and protection through OPCW
In case of use or threat of use of CW

w State Party Non-State Terrorist Other Non-
Victim Party Organization state actor

State party ﬂ

Non-state
party

Non-state ?
actor

L egend

Applicability of Article X

Possible applicability of Article X

Option of challenge inspection (Article I X); Article XIl measures

Cooperation with the Secretary-General of UN (Verification Annex, Part X1, § 27)

Third, if astate party resortsto CW against anon-gate party or anon-state actor, achalenge
inspection may be launched upon the request of a state party® and the Conference of States
Parties, the principa organ of the OPCW, can take measuresto redressand remedy any Situation
which contravenes the prohibitions in the CWC.° While a non-state party or a non-state actor
cannot formaly lodge acomplaint with the OPCW, indications of use or threat of use of CW by
adate party clearly meansthat that state party isin violation of its genera obligations contained
inArticle| of the CWC.

Severd grey areas regarding the applicability of Article X nonetheess remain. For instance,
the use or threat of use of CW by aterrorist organization or any other non-state actor is not
specificdly addressed. The CWC as an international agreement regulates behaviour between
states and requires sate parties to enact pend legidation to ensure that no individua, whether a
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nationd or an dien, or organization acts againg the convention. The issue of sub-gate prolifera
tionof CW isthus dedlt with through domestic laws. Asindicated above, according to Article X,
§ 8 adate party can request assistance and protection in three circumstances. Thefirst two—the
belief that CW have been used againgt it or that riot control agents have been used againgt it as
amethod of warfare—are sufficiently generd to cover use by politicd entities other than States.
However, thethird circumstance—the threat posed by actions or activities of any state—seems
to underscore that 8 8 as awhole must be understood in the context of inter-state behaviour.

Another grey areaisthe use of riot control agentsin peacekeeping operations. In particular,
questions arise to what extent peacekeeping or peace enforcement actions can be considered as
law enforcement or domestic riot control, the stipulation in the CWC, in view of the foreign
nationdity of thetroopsinvolved. Further questionsrelateto theidentity of the competent palitical
authority that can authorize the release of riot control agentsto peacekeeping or peace enforce-
ment troops. the United Nations Security Council, the regiond security organization acting on
behdf of the United Nations, or the legidative and executive bodies of the state providing troops
for these missions? When the United Nations Emergency Force used tear gas in Gaza on
10 March 1957, it had assumed responsbility for civil affairs in the Gaza strip with gpprova of
the UN headquarters. However, when NATO-led SFOR (Stabilization Force) unitsresorted to
tear gas in Bosnia in two incidents in August and September 1997, SFOR had not received
responsibility for civil affairs! Such units can easily be drawn or provoked into conflict Situations
resembling warfare. In this particular case, Serbiaisnot astate party to the CWC, but use of riot
control agents againgt nationds of a state party could provoke a serious crisis for the OPCW,
epecidly inview of thelong-standing palitical controversy regarding the interpretation of the use
of riot control agents as chemica warfare.

Asthe OPCW implements Article X of the CWC and preparesthe decision-making proce-
dures for various contingencies, these grey areas can and should be clarified before they erupt in
amgor palitical issue during acrigs Stuation.

The future: a dynamic implementation of Article X

The possibility of a dynamic implementation of Article X followsfrom the changesin the context
in which the CWC will function. For thefirst 10 to 15 years after entry into forcethe bulk of the
activities and dlocation of resources of the OPCW relate to the verified destructionof CW and
CW-rdated ingdlations and the continuous monitoring of treaty-relevant activities in the Sates
parties. As the verified destruction of CW arsenals worldwide progresses the threet of use of
these weapons shrinks accordingly. While the possibility of a threat by a non-state party, a
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Art. X: Dynamic functions

Art X: Core tasks and functions

>

EIF 5Years 10 Years

Figurel Modd of dynamicimplementation of Article X of the CWC

terrorist organization or a sete party violating or defecting from the CWC will dways exig, the
preparations under Article X will take on adifferent character. Meanwhile, as a consequence of
the concrete implementation of Article X, the OPCW will have collected agreat quantity of data
and expertise with respect to the sudden release of toxic chemicas into the environment. This
collection may at one point be unique and the question arises whether eventudly it may not be
gpplied to awider context than the strict domains defined by the CWC. In anarrow interpretation
of the convention thiswill, of course, be impossible. In a broader interpretation, this may offer
dates further gains and consequently make the CWC more attractive for both states partiesand
non-states parties over alonger period, especidly when the formd threat of CW will be seento
decrease. This in turn reinforces the god of universaity and maintains the rdevance of the
convention.

After entry into force of the convention on 29 April 1997, states parties with CW stockpiles
and CW-rdlated ingtdlations and production facilities began the destruction process. Destruction
should be completed within 10 years after entry into force of the CWC (i.e., 29 April 2007).12
Should a date party encounter serious problems, an extension of up to five years can be
granted.®® During this process, states parties must meet severa deadlines and wegpons must be
destroyed in a particular order.** In other words, the materid threat posed by CW will be
reduced in a highly visble way within specified time frames. This affects the context for which



Emergency assistance under Article X of the CWC 8

C Use of CW (1)

CUseof RCA

C Threat of use of )
CW (2)

C Mgor accidents related to
CWC implementation

C CW threat or use by terrorists

C Maor industry-related accidents with
toxic chemicals (e.g., Bhopal, Seveso)

(1) Expansion of scope of Article X

(2) Application of Article X expertise under Article XI

Figure2 Possbleexpansion of scope of Article X

Article X was designed. In view of the rlevance of the article for the treaty regime as awhole,
a gradua dynamic development of functions might be attempted, while the core tasks and
functions are not neglected (Figure 1).

Figure 2 illugtrates one possible scenario for the development of dynamic functions under
Artide X. It should be stressed that the potential widening of domains does not follow from
provisonsin the CWC, but soldly from the knowledge base, expertise and materid built up by
the OPCW in order to implement Article X. The Technica Secretariat must creste and maintain
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a data bank containing fredly available information or information provided by states parties
concerning various means of protection. This database isavailablefor use by any state party. At
the request of a Sate party the Technica Secretariat must also, within the resources availableto
it, be able to provide expert advice and assistance on how to implement programmes for the
development and improvement of a protective capacity of that sate party.™®

Inafirgt phase expansion would be restricted to issues close to the core of the CWC. For
ingtance, the grey area of dates parties fdling victim to terrorism with CW could be darified in
an unambiguousway and proceduresto ded with such an eventudity can then be drawn up. One
type of terrorist organization might crossthe threshold of non-conventiona wegponsisagrouping
that opposes the hegemonic policies of an outsde power and seeks to inflict indiscriminate
casudties outd de the territory of its domestic congtituency on which it rdiesfor its support. The
grike with CW can occur on the home territory of the hegemonic power or againg any of its
inditutions in third countries, which may or may not be Sate partiesto the CWC.X® This scenario
aone involves many possible situations for the OPCW. In particular, should the attack occur on
the territory of anon-state party but againgt the interests of a state party, can the OPCW with its
unique expertise and stockpile of emergency equipment remain uninvolved?

Furthermore, contingency plans could be devised to respond to a mgjor accident which
happened as a consequence of implementing the CWC. An explosoninadestructioningalation,
a disagter during transportation of CW or a serious leskage at a storage facility threatening the
civilian population is not inconceivable. The emergency could be beyond the capabiilities of the
state party.

In a second phase the expertise and so on accumulated over the years could be offered to
dates parties under Article XI of the CWC as part of the promotion of internationa cooperation
in the field of chemicd activities for non-prohibited purposes. In particular, under 8§ 2 (b) states
parties ‘ undertake to facilitate, and have the right to participate in, the fullest possible exchange
of chemicas, equipment and scientific and technica information relaing to the devel opment and
gpplicationof chemistry’ for non-prohibited purposes. Here, emergency assistanceand protection
could fulfil amgjor supportive rolein mgor industry-related accidents with toxic chemicals. Both
the 1976 accident in Seveso, Itay and the 1984 catastrophe in Bhopd, India illustrate that
emergency services can be overwhelmed in a civilian accident and thet the rapid availability of
expertise and emergency equipment saves lives. Acceptance of such arole by the sates parties
to the CWC would definitely enhance the profile of Article X1, which, it was noted in the intro-
duction, is one of the key provisions for long-term viahility of the CWC.
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Conclusions

Artide X undeniably playsamgor rolein the establishment of asecurity regime under the CWC.
Inparticular, by extending positive security assurances states partiesdo not fed entirely vulnerable
when abandoning the entire class of chemica weapons. Especidly during the formative years of
the new treaty regime, when CW are il present in many countries, the right to request and
recelve emergency assistance or equipment in the case of chemical warfare or the threet of use
of CW helpsto bridge thisinitia phase.

However, the greater the success of the CWC the smdler the threat with CW will become.
The context in which Article X must operate will change as destruction deadlines are being met.
The traditiona functions of Article X must be maintained, because some dates bdieved to
possess CW will not become a state party in the foreseeable future and because the possibility
of a state party violating or defecting from the treaty can never be excluded. Maintaining pre-
paredness under Article X reduces the advantages of possessng CW for a non-state party, a
violator or a defector congiderably and thus contributes significantly to the permanent intrinsc
grength of the treety regime.

At the same time, crestive implementation of Article X can offer Sates parties advantages
beyond meeting the threat of chemica warfare. In thisway, Article X can extend the relevance
of the CWC—both as a security regime and asuccessful regime of international cooperation for
non-prohibited purposes—well into thefuture. Thiswould beamgjor contribution to ensuring that
the scourge of chemical warfare never returns.
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Notes

The opinions in this paper are those of the author and do not necessarily reflect the views of SIPRI or the
OPCW.
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